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NATURE OF THE CASE
This is an intervention action.

Separate appeals were

brought by Salt Lake City and Salt Lake County ("City and
County") following an order of the Utah State Tax Commission
("Commission") that denied their motions to intervene in the
administrative hearing captioned "Mountain States Telephone and
Telegraph Co. v. Auditing Division, State Tax Commission".

DISPOSITION OF THE CASE
In 1987, Mountain States Telephone and Telegraph Company
("Mountain Bell") petitioned the Commission for a redetermination
of sales and use taxes for 1987. Record at 184-190, Salt Lake
City v. Tax Commission of the State of Utah, (88-0249).

On April

8, 1988, Salt Lake City and Salt Lake County filed motions to
intervene in the action.

They claimed that pursuant to contract

and statute they had a right to intervene in the action.

They

claimed that their revenues would be adversely affected unless
the motions were granted.

Record at 84.

Approximately one week later, the County's attorney
requested Commission and taxpayer records relating to the audit
of Mountain Bell.

Record at 45-46.

The Commission issued an order holding that neither the City
nor the County were appropriate parties to the proceeding.
also held that access to Commission and taxpayer records is
limited pursuant to statute.

Record at 39.

The City and County allege on this appeal that the
Commission's holdings are incorrect.

They

RELIEF SOUGHT ON APPEAL
The Commission seeks an order of the Court affirming its
Decision and Order: which Order denied the motions of Salt Lake
City and County to intervene in the Mountain Bell case and
limited their access to confidential taxpayer and Commission
information.

STATEMENT OF THE ISSUES
I.

Whether the Commission erred in holding that the City and

County failed to have standing to intervene in the Mountain Bell
case?
II.

Whether the Commission erred in limiting the scope of

authorization to view Commission and taxpayer records to those
dealing only with allocation of local sales and use taxes?
III. Whether the Commission erred in holding that no
participation in Commission internal operations was contemplated
by the agreements between Commission and the City and County?
IV.

Whether the Commission erred in holding that the scope of

its authority under the "Local Sales and Use Tax Act" is not
limited to acting as only a collections agent for the City and
County?
V.

Whether the issue of intervention has become moot?

STATEMENT OF FACTS
In 1930 the State Tax Commission was created and given
specific constitutional duties.

The state constitution vests the
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Commission with all powers to administer and supervise the tax
laws of the State.

Utah Const, art. XIII § 11. Utah Code Ann. §

59-1-210, formerly § 59-5-46 et seg. empowers the Tax Commission
with specific supervisory and quasi-judicial authority over tax
matters.
provision.

In 1933 the legislature enacted a state sales tax
1933 Utah Laws Ch. 63 § 1.

In 1959, the Utah State

Legislature enacted the "Local Sales and Use Tax Act".

Utah Code

Ann. § 59-12-201, et seg. (1953, as amended 1987); this statute
allows local governments to adopt ordinances that impose an
additional tax on items already taxable under state sales and use
tax laws.

Both Salt Lake City and Salt Lake County have adopted

local sales and use tax ordinances.

Record at 79, 82. Utah Code

Ann. § 59-12-204(5) (1953, as amended 1988) requires the
Commission to perform all functions incidental to the
administration of or operation of the local ordinance.
Pursuant to statutory reguirements, the City and County
entered into agreements whereby the Commission performs
exclusively all functions incidental to the administration and
operation of the local taxing ordinances.

Record at 49. These

contracts also permit the localities to examine records
concerning local sales tax collections.

Record at 50.

In 1987, the Commission audited and assessed sales taxes
against Mountain Bell.

Record at 191-217.

Subseguently,

Mountain Bell petitioned the Commission for redetermination of
the assessment.

Record at 184-190. An effort was made by both

parties to develop workable principles for the taxation of the
developing telecommunications technology.
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Record at 148-182.

On April 8, 1988, prior to any agreement between the Divison
and Mountain Bell, the City and County filed motions to
intervene.

Both claimed that pursuant to contract, state

statute, and municipal ordinance, they had a right to intervene.
They claimed that their revenues would be adversely affected
unless the motions were granted.

They alleged that the

Commission was not permitted to ascertain and collect local
taxes, without their authorization.

Record at 79-86.

Mountain

Bell objected to these intervention motions.
Approximately one week later, the County's attorney
requested that the Commission allow him to review Mountain Bell's
sales tax audit, petitions for redetermination, and any
correspondence between Mountain Bell and the Commission
concerning these matters.

Record at 45-46.

On May 26, 1988, the Commission issued an order.

It

provided:
1.

Neither Salt Lake City nor Salt Lake County were appropriate
parties, and were not legally entitled to participate in the
proceeding;

2.

access to Commission and taxpayer records must be harmonized
with the confidentiality requirements of Statutory Law;

3.

the contract provisions were intended to permit the cities
and counties to review the records of the Commission and
taxpayer only to determine if sales tax revenues have been
appropriately allocated and distributed to the respective
cities and counties;

4•

the contract does not permit the cities and counties to
participate in the assessment process. Record at 39.
In June of 1988, Salt Lake City and Salt Lake County filed

for Writ of Review in the Supreme Court.
issued to the Commission.

The writs were later

Record at 11-13, 32, 34.
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SUMMARY OF ARGUMENT
The Commission correctly held that neither Salt Lake City
nor Salt Lake County are appropriate parties and not legally
entitled to participate in the proceeding.

The City and County

failed to meet the rules of standing established by this court.
The Commission's holding should not be overturned because a grant
of standing would have the effect of unconstitutionally granting
to the City and County powers of administration and supervision
given by the Constitution exclusively to the Commission.

The

Commission is the only body constitutionally empowered to
administer and supervise state tax laws.
"Local Sales and Use Tax Act."

This includes the

Statutory law empowers the

Commission to perform all functions incidental to the
administration or operation of the local sales and use tax,
including ascertainment, assessment and collection of local sales
and use taxes.
The City and County have no absolute right to intervene in a
tax proceeding on the side of the Commission or one of its
Divisions.

Administrative rule vests discretion in the

Commission to determine if a party should be allowed to
intervene.

This discretion was correctly exercised.

The

Commission's decision should be upheld.
The confidentiality of Commission notes, reports, and tax
returns is governed by statute and administrative rule.

The

County's request to view these records is beyond the scope of
these rules.

The contractual agreements of the parties were
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intended to permit cities and counties to review the records of
the Commission and taxpayers only for the purpose of assurance
that sales tax revenues have been appropriately allocated and
distributed to the respective cities and counties.

These

agreements were not intended to allow cities and counties to
review confidential notes and tax returns or to participate in
the assessment process.
The Commission is empowered to administer the "Local Sales
and Use Tax Act" and as such has authority to ascertain and
assess those taxes.

It has vigorously pursued all reasonably

collectable revenues.

The Utah Constitution and statutes do not

limit the role of the Commission to that of solely a collection's
agent for the City and County.
In July of 1988, the Commission and Mountain Bell entered
into an agreement settling all issues except taxation of
interstate carrier fees.

In May of 1989, the Commission

determined that as a result of Legisative Resolution (SJR12),
Interstate carrier fees would not be taxed for the period of the
subject audit.

As a result of this action all the issues

relating to Mountain Bell's petition for redetermination have
been settled and therefore there is no dispute in which the City
and County may intervene.

The issue is moot.

ARGUMENT
ISSUE I
THE COMMISSION CORRECTLY HELD THAT NEITHER THE CITY NOR COUNTY
HAD STANDING OR AN INTERVENTION RIGHT IN THE MOUNTAIN BELL CASE.
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Two criteria must be met for a third party to participate in
a tax proceeding.

First, the party must have standing.

it must be granted leave to intervene.

Second,

The City and County

argued before the Commission that they had standing to intervene
in this case.

Record at 85.

The Commission held that "the City

and County are not appropriate parties and not legally entitled
to participate in the proceeding."

Record at 39.

The holding

did not specify whether it addressed standing or intervention.
The City and County have addressed both standing and
intervention.

They have analyzed them as a single issue.

Petitioner's Opening Brief at 10-16, Salt Lake City v. Tax
Commission of the State of Utah, (88-0249).

However, a third

party must have both standing and a permissive or absolute right
to intervene before it can participate in a tax proceeding.

Utah

Admin. R. R861-05A-1 sets forth the Tax Commission's intervention
rule.

Standing, however, is determined by case law.

Kennecott

v. Salt Lake County, 702 P.2d 451 (Utah 1985) outlines the rule
for standing.
two points.

Plaintiffs argue that they qualify under the first
In Kennecott, the Court said:

1. We first apply traditional standing
criteria, which requires that (a) the interests
of the parties be adverse, and (b) the parties
seeking relief have a legally protectable
interest in the controversy. . . .
2. If the plaintiff has no standing
under the first step, then he may have standing
if no one has a greater interest than he and if
the issue is unlikely to be raised at all if
the plaintiff is denied standing.
3.
In unique cases, standing may be
established by a showing that the issues raised
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by the plaintiff are of great public importance
and ought to be judicially resolved.
Id. at 454.
Neither the City nor the County have standing under any of
these tests.

There is no showing that the interest of the

parties are adverse.

As pointed out by the City and County in

their argument before the Commission:

"[a]ny determination as to

taxability pursuant to the Utah State sales and use tax law is
also a determination as to taxability under the local sales and
use tax law. . . . "

Record at 83. Therefore, any increase or

decrease of the tax liability would affect both parties, and
since out of every seven tax dollars, approximately six belong to
the State (see §§ 59-12-103 and 59-12-204 for the applicable
rates), the argument of the City and County that the Commission
has an adverse interest to that of the City and County or that no
one has a greater interest than the City and County in
determining the applicable tax is without merit.
As to the third test, which has not been raised by Salt Lake
City or Salt Lake County, there is nothing uniuqe or of great
public importance in the issue that has been raised by the City
and County to bring this case under the third prong.
Both the Commission and Plaintiffs seek to obtain all
revenues legally due under state law.

There is no evidence

showing that the Commission, represented by the Utah State
Attorney General's Office, has failed to vigorously pursue any
practicably obtainable revenues.

Record at 181. As the State's

constitutionally empowered taxing authority, the Commission seeks
to collect revenues, not to diminish them.
- 8 -

The argument by the City and County that Kennecott v. Salt
Lake County and this case are analogous and therefore standing
should be granted is incorrect.

In Kennecott, the Court noted

that county debt was limited to 2% of the taxable property within
the County by Utah Const, art. XIV, § 4.

Thus, an under-

assessment of property by the Commission would in part determine
the County's legal tax base by decreasing the dollar valuation of
taxable property.

Ld. at 454. Here, City and County merely have

an expectation in tax revenues; their budgets are not
constitutionally limited by sales and use tax collections, as
they are with property tax assessments.

Thus, the effect of a

sales and use tax determination does not rise to the level of
importance of the property assessments in Kennecott.

A.

Standing Would Unconstitutionally Vest City And County
With The Commission's Powers

The Constitution of Utah specifies the Commission's duties.
They are to administer and supervise state tax laws, assess mines
and public utilities, equalize county valuation and assessment of
property, and act as required by the legislature.

Utah Const,

art. XIII, § 11. This basic grant of administrative,
supervisory, and assessment powers authorizes the Commission to
act in state tax matters.

The constitution does not extend state

taxation powers to local governments.
The City and County seek standing to participate as a taxing
authority.

If the City and County are granted standing and

allowed to intervene, they would be acting in a capacity similar
to that of the Commission.

They could audit, assess, interpret
- 9 -

and apply state sales and use tax laws as they relate to the
"Local Sales and Use Tax Act".

However, there are no statutory

or constitutional provisions for separate assessments, hearings,
and collections of state and local sales and use taxes.
As discussed above, the Constitution vests the powers of
assessment and collection of sales and uses taxes only in the
State Tax Commission.

Although the Constitution grants limited

taxation powers to local governmental bodies, Utah Const, art.
XIII, § 5, see also Utah Const, art. XI, § 5, no authority is
granted to administer state tax matters.

Thus, the City and

County's position is not in harmony with the State Constitution.
This Court in State ex rel. Public Serv. Comm'n v. Southern
Pac. Co., 79 P.2d 25 (Utah 1938) provided that the Commission's
constitutional powers could not be withdrawn by the Legislature.
Id. at 38.

If this court adopts the City and County's

interpretation of the "Local Sales and Use Tax Act", and grants
them standing to intervene in this case, the rule of Southern
Pacific must be overturned.

Standing and intervention would

withdraw the Commission's powers over state sale and use tax
matters.

City and County taxing power can only be received by

legislative mandate.

Utah Const, art. XI, § 5 (taxing power

conferred within the limits prescribed by general law). Utah
Const, art. XIII, § 5 fails to grant the City and County power of
state tax administration.

The Commission's power to administer,

supervise, and assess in state tax matters cannot be impeded by
granting standing to City and County under provisions of the
"Local Sales and Use Tax Act."
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B.

City And County Intervention Diminishes The Tax
Commission's Statutory Powers

Granting standing would be contrary to State Statutes. Utah
Code Ann. § 59-1-210 (1953, as amended 1987) sets forth the
powers and duties of the Commission.

Its responsibilities

include adoption of rules and policies in state tax matters,
administration and supervision of state tax laws, direction of
state tax proceedings, and the exercise of all powers in the
performance of their duties.

Id.

Local governments may not act in areas that the Legislature
has preempted, nor may they conflict with state policy or
regulate in areas which require uniform state regulation.

State

v. Hutchinson, 624 P.2d 1116, 1127 (Utah 1980).
The legislature has specified that the Commission is to
"perform all functions incident to the administration or
operation of local sales and use tax ordinances.
§ 59-12-204(5) (1953, as amended 1988).

Utah Code Ann.

The legislature has also

provided that Chapter 12 of title 59 shall be administered by the
Commission.

Id., at § 59-12-118. This administration includes

prescribing "forms and rules . . . for the making of returns and
for the ascertainment, assessment, and collection of the taxes
imposed under this chapter."

Id., (emphasis added).

Sales and Use Tax Act" is contained in that chapter.
59-12-201.

The "Local
Ld. at §

These ascertainment, assessment, and collection

powers have not been extended to the City and County.
Granting standing and intervention would result in
duplication of assessment and collection procedures and costs.
- 11 -

This court, in assessing the constitutionality of the "Local
Sales and Use Tax Act", concluded that duplication of collection
would lead to a more expensive and quite impractical situation.
Merkley v. State Tax Comm'n, 358 P.2d 991, 992 (Utah 1961).

The

rational supporting the policy of lower expense and practicality
is equally applicable to the ascertainment of taxes in this case.
If City and County were granted standing, a magnification of
these problems would occur.
districts in the State.

There are over 260 local taxing

Granting standing and intervention to

the parties in this case would mean that before any sales tax
case could be settled, notice would have to be given to all 260
taxing districts, and therefore, the administrative and
adjudicative process would become impractical if not impossible.
Finally, state taxes should be uniformly ascertained,
assessed, and collected.

A taxpayer's state tax liability should

be no different from one geographical area to the next.

Because

of the interdependence of local sales and use taxes on state
sales and use taxes, standing and intervention by local
governments taking a position adverse to the Commission's would
destroy uniformity.

The constitution gives the Commission

supervisory and equalization powers in tax matters, Utah Const,
art. XIII, § 11, evidencing a policy of intended uniformity in
taxation.

That sound balance could be destroyed by granting

standing and intervention here.

C. The Local Sales And Use Tax Act Grants All
Administrative And Supervisory Powers in the Commission
The "Local Sales and Use Tax Act" provides:
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(1) the tax ordinance adopted pursuant to
this part shall impose a tax upon those items
listed in section 59-12-103.
(5) Such tax ordinance shall include a
provision that the county shall contract,
prior to the effective date of the ordinance,
with the commission to perform all functions
incident to the administration or operation
of the ordinance.
Utah Code Ann. § 59-12-204 (1953, as amended 1988) (emphasis
added).
The question is whether or not the local sales and use tax
statute can be used to allow the City and County to intervene in
the taxpayer's petition for redetermination.
This court in West Jordan v. Morrison, 656 P.2d 445 (Utah 1982)
summarized the rules of statutory construction:
1) the court should give affect to the legislature's
underlying intent;
2) the statute should be applied according to its literal
meaning unless it is unreasonably confused or inoperable;
3) the court must assume that each term in the statute was
used advisedly by the legislature;
4) the court should interpret and apply each term according
to its usually accepted meaning; and
5) the court should not assess the wisdom of a statutory
scheme where the ordinary meaning of the terms is clear,
operable, and consistent with the statute's express purpose.
Id. at 446.

Application of these rules compels a determination

that the Commission's decision denying intervention was correct.
What is the Legislature's underlying intent?

There can be

no dispute that the legislature vested all functions relating to
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the administration or operation of the ordinance in the
Commission at Utah Code Ann. § 59-12-204(5).

The next question

is what is the meaning of administration and operation?
question is answered.

The

The legislature has provided that

administration includes promulgation of rules for the
acertainment, assessment and collection of the sales and use
taxes.

Utah Code Ann. § 59-12-118.

Other than challenge to the

legislative intent and the interpretation of "adminstration or
operation", the City and County have not raised any other
statutory construction arguments.

The construction rules of West

Jordan mandate the Court to give effect to the Legisalture's
underlying intent as it would apply to this case.
The Legislature intended for the Commission to determine
taxpayer liability and prosecute all tax cases.

The statutory

scheme, whereby local governments could receive revenues, is a
mirror of the state taxation scheme.

This allows efficient

administration and supervision of local tax ordinances by the
Commission.

This procedure should not be altered by granting

intervention here.

D.

City And County Have No Absolute Right To Intervene

The Commission held that "the City and County are not
appropriate parties, and are not legally entitled to participate
in the proceeding."

Record at 36-43.

Intervention is allowed in Commission proceedings pursuant
to Utah Admin. R. R861-05A-1(H) (1987):
H.
Intervention. The Commission will allow
intervention on the same basis as above

- 14 -

described for consolidation of matters, upon
the
petition
of
the
party
seeking
intervention as provided in Rule R861-04A.
The bases for intervention is the same as that for consolidation,
those bases being:
(1) Where the same tax assessment is involved; or,
(2) Where fact situations and legal questions are virtually
identical.

Utah Admin. R. R861-05A-1(I).

However, as the rule clearly indicates, intervention is not
a right but rather a privilege granted at the discretion of the
Commission.

The Commission did not abuse this discretion.

Section 59-1-210 empowers the Commission to "adopt rules and
policies" in the performance of their duties.
§ 59-1-210(2) (1953, as amended 1987).

Utah Code Ann.

Thus, the necessary

statutory authorization existed for the Commission to promulgate
this intervention rule.

Generally, an agency interpretation of

its own regulation should be given deference.

Concerned Parents

of Step Children v. Mitchell, 645 P.2d 629, 633 (Utah 1982).
Deference should be given to the Commission's regulation.
There has been no showing by the City and County that the
Commission has abused the discretion granted by the rule.

ISSUE II
THE COMMISSION DID NOT ERR
COUNTY AUTHORIZATION TO
CONFIDENTIAL TAXPAYER RECORDS
ADMINISTRATIVE
A,

IN LIMITING THE SCOPE OF CITY AND
VIEW TAX COMMISSION NOTES AND
UNDER CONTRACT, STATUTORY, AND
RULES OF CONFIDENTIALITY

Statute Requires That Taxpayer Information Be Kept
Confidential

- 15 -

The Commission found that "confidentiality of sales tax
returns is governed by Utah Code Ann. § 59-1-403 (1953, as
amended 1987) which makes sales tax returns confidential and
places restrictions on the right of anyone outside of the Tax
Commission to see those returns."

Record at 39.

Thus, City and

County were denied access to these records.
Section 59-1-403 makes confidentiality mandatory.
number of narrow exceptions are allowed.

A limited

None of these

exceptions provide City and County with a right to view all of
Mountain Bell's and Commission's audit reports.
This Court has never interpreted the scope of Utah Code Ann.
§ 59-1-403.

However, the Ohio Court of Appeals in Collins v.

Ferguson, 357 N.E.2d 51 (Ohio Ct. App. 1976), interpreted a
similar statute to deny disclosure to another governnmental body.
In Collins there was a conflict between the Auditor and the Tax
Commission.

Under Ohio statutes, tax returns were confidential

pursuant to statute.

The auditor was auditing the Tax Division

and wanted to inspect all tax returns.

The Court ruled that

unless the auditor was charged with the administration and
enforcement of the law, he did not have a right to inspect
individual returns. ^Ed. at 56.
The Commission submits that the same principle applies to
this case.

The localities are not charged with the

administration and enforcement of the tax laws, and they are not
entitled inspect taxpayer's returns.

B. Neither Confidential Taxpayer Information Nor Participation In Tax Commission Internal Operations Was Contemplated
With Agreements Between Commission And City And County
- 16 -

The Commission and the City and County executed contracts
allowing limited access to confidential taxpayer information.
Record at 48-51.

The contracts allow examination of taxpayer

information only if it is directly related to local taxes:
7.
Records of the Commission.
The
Commission
agrees
to permit
authorized
personnel of the Municipality to examine the
records and procedures of the Commission
concerning the county tax collections and the
records of taxpayers subject thereto.
Record at 50 (emphasis added).
clear.

The language of the contract is

The contract specifies that only information concerning

local collections would be provides.

There is no provision that

other information is to be included.

Clearly, the contract

intended that the City and County would receive collection
information relating only to local taxes.

The general rule is

that a party's intent should be determined from the text of the
contract.

Atlas Corp. v. Clovis Nat'l Bank, 737 P.2d 225, 229

(Utah 1987).

The Commission submits that the intent of the

parties clear.
The Commission's holding in denying access is consistent
with statutory confidentiality rules and with the terms of the
contract.

The Commission held:
5. The contractual provisions which permit
the City and County to have access to Tax
Commission and taxpayer records must be
harmonized with Section 59-1-403, Supra, and
it is our opinion that those contractual
provisions were intended to permit the cities
and counties to review the records of the
Commission and taxpayers to determine that
sales tax revenues have been appropriately
allocated and distributed to the respective
cities and counties.
Those contractual
provisions were not intended to permit cities
and counties to have access to confidential
- 17 -

taxpayer information nor to permit them to
participate in the internal operations of the
Tax
Commission
or
Auditing
Division,
specifically
as
it
relates
to
the
determination of amount of taxes due.
Record at 39.

This approach is consistent with, Utah Code Ann.

§ 59-1-403, the contracts, and with the Commission's policies and
procedures regarding public disclosure of taxpayer information.
Salt Lake City and Salt Lake County contend that Utah Code
Ann. § 59-1-403 empowered the Commission to enact Rule 861-12a1(E),(F) and that these subsections entitle the City and County
access to the records.

Petitioner's Opening Brief at 19-20, Salt

Lake City v. Tax Commission of the State of Utah, (88-0249).
The Commission would argue that subsection E envisions a
reciprocal agreement to share specific tax information.

There is

no evidence that the agreements between the Commission and Salt
Lake City and Salt Lake County are reciprocal agreements for the
sharing of specific information, and therefore subsection E does
not apply.
Subsection F applies to an official request as long as the
request was in the proper form.

Howver, there does not appear to

be any evidence that either the City or County complied with the
requirements of subsection F of Administrative Rule 861-12a-l.
Even if the City and County requested the information, the rule
clearly provides that supplying information is discretionary and
not mandatory.

It is well settled that the courts do not

interfere with the directionary functions of administrative
agencies unless the agency's action is arbitrary and capricious.
Salt Lake City v. The Dep't of Employment S e c , 657 P.2d 1312
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(Utah 1982).

There is no evidence that the denial by the

Commission of the City and County's request was arbitrary and
capricous.

C.

Release Of Audit Reports And Notes Is Specifically
Prohibited By Administrative Regulation

The County requested to review the Commission's sales tax
audit of Mountain Bell.

Record at 45-6.

The Commission has

specific rules prohibiting the release of these notes and papers:
D. Tax Commission Notes and Workpapers
1. All workpapers, notes, and other material
prepared by the commissioners, as well as
staff and employees of the Commission, are to
be considered confidential, and access to the
specific materials is restricted to employees
of the Commission and its legal counsel only.
Examples of this restricted material include
audit workpapers and notes. . . .
Admin. Rule 861-12A-1(D)(1) (1988)(emphasis added).

The City and

County have provided no statutory or case law showing why this
rule is invalid.

Thus, the decision of the Commission denying

the release should be upheld.

ISSUE III
WHETHER THE TAX COMMISSION ERRED IN HOLDING THAT NO PARTICIPATION
IN TAX COMMISSION INTERNAL OPERATIONS WAS CONTEMPLATED BY
AGREEMENTS BETWEEN COMMISSION AND CITY AND COUNTY?
A. The Commission Is Given Statutory Authority to
Ascertain, Assess, And Collect Taxes Due Under The Local
Sales And Use Tax Act
The "Local Sales And Use Tax Act" provides that the City and
County must enter into a contract with the Commission, for the
Commission to "perform all functions incident to the
administration or operation of the [municipal sales and use tax]
- 19 -

ordinance."

Utah Code Ann, § 59-12-204(4).

The administration

of the sales and use tax is found in § 59-12-118 wherein it
states:
The administration of this chapter is vested
in and shall be exercised by the commission
which may prescribe forms and rules to
conform with this chapter for the making of
returns
and
for
the
ascertainment,
assessment, and collection of the taxes
imposed under this chapter.
Utah Code Ann. § 59-12-118 (1953, as amended 1987) (emphasis
added).
The clear wording of the statute shows that the legislature
granted the Commission authority for the "ascertainment",
"assessment", and "collection" of taxes.

The City and County

cast the Commission's activities in terms of "compromise" and
"settlement", and cite Logan City v. Allen, 44 P.2d 1085 (Utah
1935) for the proposition that taxes cannot be compromised or
released without statutory authority.

However, there is no

showing that any compromise or release has occurred in this case.
The characterization by the City and County that ascertainment
and assessment are equivalent to compromise and release is
without foundation and clearly incorrect.

(Petitioner's Opening

Brief at 24, Salt Lake City v. Tax Comm'n of the State of Utah,
(88-0249).

B.

City And County Contracted To Allow The Commission To
Determine Taxpayer Liability

It was the intent of the parties that the Commission,
pursuant to contract, perform all administrative functions
required by "the Local Sales and Use Tax Act".
- 30 -

These contracts

are now in force.

Record at 49-51.

As specified in § 59-12-204.

The contracts provide:
1.
Administration.
The COMMISSION shall
perform
exclusively all the functions
incidental
to
the
administration
and
operation of the
recited COUNTY taxing
ordinances (including the
Transient Room
Tax) .
This tracks the statutory language.

See Utah Code Ann. § 59-12-

204(4) (1953, as amended 1988).
This court in Atlas Corp. v. Clovis Nat'l Bank, 737 P.2d 225
(Utah 1987) provided:
The cardinal rule in construing any contract
must be to give effect to the intentions of
the parties. If possible, those intentions
must be determined from an examination of the
text of the agreements.
Id. at 229.

Thus, this Court must decide what the parties

intended by viewing the language of the contract.
The parties in this action disagree on the interpretation of
the contracts.
ambiguous.

City and County argue that the contracts are

(Petitioner's Opening Brief at 27, Salt Lake City v.

Tax Comm'n of the State of Utah, (88-0249).

This disagreement

does not create ambiguity in the contract.

Contract provisions

are not rendered ambiguous merely by the fact that the parties
urge diverse interpretations.

Jones v. Hinkles, 611 P.2d 733,

735 (Utah 1980) .
The City and County seek to escape the terms of their
contracts and administer the statute, as intervenors, because
they allege their revenues are affected.

However, the contract

specifies that the Commission is to carry out "all"
administrative duties.

The County executed its agreement with
- 21 -

the Commission in 1975. Record at 48. Thus, this contract had
been in effect for 13 years before this action commenced.

Yet,

it was not until 1988 that City and County became disillusioned
with these contracts.

Record at 76. At this late date, they

argue that parts of the contract are adhesive, and that the
contracts failed to grant the Commission authority to determine a
taxpayer's tax liability.

Petitioner's opening brief at 17, 20-

21, Salt Lake City v. Tax Comm'n of the State of Utah, (88-0249).
Yet they ignore the fact that this contract has gone unchallenged
for 13 years.

If the court accepts petitioner's argument that

the contract was ambiguous, Ld. at 27, it must apply the doctrine
of practical construction:

"Under the doctrine of practical

construction, when a contract is ambiguous and the parties place
their own construction on their agreement and so perform, the
court may consider this as persuasive evidence of what their true
intention was."
1975).

Zeese v. Estate of Siegel, 534 P.2d 85, 90 (Utah

Using this rule of law, the City and County intended,

from the beginning, that the Commission administer all aspects of
the "Local Sales and Use Tax Act".

The Commission has

administered local sales and use tax ordinances since 1959 when
the statute was enacted.
The City and County are attempting to rewrite their
contracts many years after they were executed.

Record at 48.

This court should not make a better contract for them than they

The City's contract appears in the Petitioner's Brief as
Addendum 1.
- oo -

have made for themselves.

See Rio Algom Corp. v. Jimco LTD., 618

P.2d 497, 505 (Utah 1980) .

ISSUE IV
WHETHER THE TAX COMMISSION ERRED IN HOLDING THAT THE SCOPE OF ITS
AUTHORITY UNDER THE "LOCAL SALES AND USE TAX ACT" IS NOT LIMITED
TO ACTING AS A COLLECTIONS AGENT FOR THE CITY AND COUNTY?
The Commission has a statutory duty to collect taxes for the
City and County under the "Local Sales and Use Tax Act".
Code Ann. § 59-12-204(4 )(1953, as amended 1988).

Utah

See also

Merkley v. State Tax Comm'n, 358 P.2d 991, 992 (Utah 1961).
However, the language of the statute and the long standing
practice of the parties show that the duty to collect and remit
revenues begins after the taxes have been properly assessed.

The

Commission has the duty to administer the "Local Sales and Use
Tax Act.

Utah Code Ann. § 59-12-204(4) (1953, as amended 1988).

They must provide for the ascertainment, assessment, and
collection of local sales and use taxes.
118 (1953, as amended 1988).

Utah Code Ann. § 59-12-

Ascertainment and assessment must

occur prior to the collection process.

It is necessary to know

the taxpayer's liability before the taxpayer can be made to pay
taxes.

Any discussions or stipulations between the Commission

and Mountain Bell would occur prior to collection of the taxes.
Only after taxes are collected does the Commission have a duty to
remit them.

Utah Code Ann. § 59-12-206 (1953, as amended 1987).

Although the Commission has a duty to act in good faith and remit
collected revenues to the City and County, the scope of the
Commission's ascertainment and assessment authority is not
limited by this duty to collect and remit.
- 23 -

Utah Code Ann. § 59-

12-118 (1953, as amended 1987).

The statutory language of the

State of Utah, not Land-Air, Inc. v. Parker, 435 P.2d 838 (Ariz.
1968) as argued by City and County should be dispositive of this
issue. See Petitioner's Opening Brief at 24-25, Salt Lake City v.
Tax Comm'n of the State of Utah, (88-0249).

ISSUE V
THE ISSUE OF INTERVENTION IS MOOT
As pointed out by documents filed on September 1, 1989, the
suggestion of mootness has been raised.

The facts and arguments

contained in that motion and supporting argument are incorporated
in this brief.
The settlement in May of 1989 of all the remaining issues
relating to the audit in question has rendered moot the petition
for intervention filed by Salt Lake City and Salt Lake County,
and therefore, this appeal should be dismissed.

CONCLUSION
The Commission correctly held that neither the City nor
County are appropriate parties and not legally entitled to
participate in the proceeding.

They fail to meet the rules of

standing established by this Court.

The Commission's holding

should not be overturned because to grant standing would
unconstitutionally vest the City and County with constitutional
state tax powers given to the Commission.

The statutes empower

the Commission to perform all functions incidental to the
administration or operation of the local sales and use tax.

-

*>l

-

These powers are the ascertainment, assessment, and collection of
local sales and use taxes.
Salt Lake City and Salt Lake County have no right or
authority to intervene in a tax proceeding.

Administrative rule

vests discretion in the Commission to determine if a party should
be allowed to intervene.

This discretion was correctly exercised

and not in an arbitrary or capricious manner; thus, the
Commission's decision should be upheld.
The confidentiality of Commission notes, reports, and tax
returns is governed by statute and administrative rule.

The

County's request to view these records is contrary to these
rules.

Contractual agreements were intended to permit the cities

and counties to review the records of the Commission and the
taxpayer to determine that sales tax revenues have been
appropriately allocated and distributed to the respective cities
and counties.

They were not intended to allow cities and

counties to review confidential notes and tax returns.
The Commission is empowered to administer the "Local Sales
and Use Tax Act" and as such has authority to ascertain and
assess those taxes.
taxes.

It has not released or compromised any

It has vigorously pursued all reasonably collectable

revenues.

The Commission is not limited by statute to act only

as a collections agent for City and County.
The settlement reached between Mountain Bell and the Tax
Commission ascertained the total amount of taxes that were due
for the period in question, and therefore, has rendered moot the
issue of intervention in this case.

- 25 -

Therefore, the Commission prays for the dismissal of this
matter, or in the alternative, a finding in support of its
ruling.
RESPECTFULLY SUBMITTED this N&' day of September, 1989.
/

Ass(i^tant Attorney General
Counsel for the Utah State Tax
Commission

CERTIFICATE OF SERVICE
I hereby certify that on this Nfl

day of September, 1989, I

caused to be hand delivered four (4) true and accurate copies of
the foregoing BRIEF OF RESPONDENT to:
Mark K. Buchi
HOLME, ROBERTS & OWEN
50 South Main, Suite 900
Salt Lake City, Utah 84114
David E. Yokum
Salt Lake County Attorney
Karl L. Hendrickson
Deputy County Attorney
Bill Thomas Peters
Special Deputy County Attorney
9 Exchange Place, Suite 1000
Salt Lake City, Utah 84111
Steven W. Allred
Deputy Salt Lake City Attorney
324 South State, Suite 310
Salt Lake City, Utah 84111
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ADDENDUM ONE:

CONSTITUTIONAL PROVISIONS

*c. 10. [All property taxable where situated.]
All corporations or persons in this State, or doing
usiness herein, shall be subject to taxation for State,
ounty, School, Municipal or other purposes, on the
?al and personal property owned or used by them
ithin the Territorial limits of the authority levying
ie tax.
1896

ec. 11. [Creation of State Tax Commission —
Membership — Governor to appoint — Terms
— Duties — County boards — Duties.]
There shall be a State Tax Commission consisting of
)ur members, not more than two of whom shall
elong to the same political party. The members of the
ommission shall be appointed by the Governor, by
nd with the consent of the Senate, for such terms of
Uice as may be provided by law. The State Tax
ommission shall administer and supervise the tax
iws of the State. It shall assess mines and public
tilities and adjust and equalize the valuation and
ssessment of property among the several counties. It
lall have such other powers of original assessment as
te Legislature may provide. Under such regulations
i such cases and within such limitations as the
sgislature may prescribe, it shall review proposed
Dnd issues, revise the tax levies of local governmental
nits, and equalize the assessment and valuation of
roperty within the counties. The duties imposed upon
le State Board of Equalization by the Constitution and
aws of this State shall be performed by the State Tax
ommission.
In each county of this State there shall be a County
3ard of Equalization consisting of the Board of County
Dmmissioners of said county. The County Boards of

70

Equalization shall adjust and equalize the valuation
and assessment of the real and personal property
within their respective counties, subject to such
regulation and control by the State Tax Commission as
may be prescribed by law. The State Tax Commission
and the County Boards of Equalization shall each have
such other powers as may be prescribed by the
Legislature.
January 1,1913
January 1,1931
January 1, 1959
Sec. 12. [Stamp, income, occupation, license or
franchise tax permissible — Reference to
United States laws in imposition of Income
taxes —Income or intangible property taxes
allocated to public school system.]
(l)Nothing in this Constitution shall be construed to
prevent the Legislature from providing a stamp tax, or
a tax based on income, occupation, licenses, franchises, or other tax provided by law. The Legislature
may provide for deductions, exemptions, or offsets on
any tax based upon income, occupation, licenses,
franchises, or other tax as provided by law pursuant to
this section.
^Notwithstanding any provision of this Constitution, the Legislature, in any law imposing income
taxes, may define the amount on, in respect to, or by
which the taxes are imposed or measured, by reference
to any provision of the laws of the United States as the
same may be or become effective at any time or from
time to time and may prescribe exemptions or
modifications to any such provision.

71

ch county to select, subject to referendum in the
inner provided by law, the prescribed optional form
nch best serves its needs, and by general laws shall
ovide for precinct and township organizations
January 1, 1973
c 5. [Municipal corporations — To be created by
general law — Right and manner of
adopting charter for own government —
Powers included.]
Corporations for municipal purposes shall not be
-eated by special laws The legislature by general
iws shall provide for the incorporation, organization
nd classification of cities and towns in proportion to
opulation, which laws may be altered, amended or
spealed Any incorporated city or town may frame
nd adopt a charter for its own government in the
Dllowmg manner
The legislative authority of the city may, by twohirds vote of its members, and upon petition of
[ualified electors to the number of fifteen per cent of
ill votes cast at the next preceding election for the
>ffice of the mayor, shall forthwith provide by
jrdinance for the submission to the electors of the
juestion "Shall a commission be chosen to frame a
:harter'" The ordinance shall require that the question
De submitted to the electors at the next regular
municipal election The ballot containing such
guestion shall also contain the names of candidates for
members of the proposed commission, but without
party designation Such candidates shall be nominated
in the same manner as required by law for nomination
of city officers If a majority of the electors voting on
the question of choosing a commission shall vote in the
affirmative, then the fifteen candidates receiving a

54

majority of the votes cast at such election shall
constitute the charter commission, and shall proceed
to frame a charter
Any charter so framed shall be submitted to the
qualified electors of the city at an election to be held at
a time to be determined by the charter commission
which shall be not less than sixty days subsequent to
its completion and distribution among the electors
and not more than one year from such date Alternative
provisions may also be submitted to be voted upon
separately The commission shall make provisions for
the distribution of copies of the proposed charter and
of any alternative provisions to the qualified electors
of the city, not less than sixty days before the election
at which it is voted upon Such proposed charter and
such alternative provisions as are approved by a
majority of the electors voting thereon shall become
an organic law of such city at such time as may be fixed
therein, and shall supersede any existing charter and
all laws affecting the organization and government of
such city which are now m conflict therewith Within
thirty days after its approval a copy of such charter as
adopted, certified by the mayor and city recorder and
authenticated by the seal of such city, shall be made in
duplicate and deposited, one in the office of the
secretary of State and the other in the office of the city
recorder, and thereafter all courts shall take judicial
notice of such charter
Amendments to any such charter may be framed
and submitted by a charter commission in the same
manner as provided for making of charters, or may be
proposed by the legislative authority of the city upon a
two-thirds vote thereof, or by petition of qualified
electors to a number equal to fifteen per cent of the
total votes cast for mayor on the next preceding
election, and any such amendment may be submitted

55

the next regular municipal election, and having
en approved by the majority of the electors voting
ereon, shall become part of the charter at the time
ked in such amendment and shall be certified and
ed as provided in case of charters
Each city forming its charter under this section shall
ive, and is hereby granted, the authority to exercise
1 poweres relating to municipal affairs, and to adopt
id enforce within its limits, local police, sanitary and
milar regulations not in conflict with the general
iw, and no enumeration of powers in this constitution
r any law shall be deemed to limit or restrict the
eneral grant of authority hereby conferred, but this
rant of authority shall not include the power to
egulate public utilities, not municipally owne, if any
uch regulation of public utilities is provided for by
eneral law, nor be deemed to limit or restrict the
>ower of the legislature in matters relating to State
iffairs, to enact general laws applicable alike to all
;ities of the State

The power to be conferred upon the cities by this
section shall include the following
(a)To levy, assess and collect taxes and borrow
money, within the limits prescribed by general law,
and to levy and collect special assessments for benefits
conferred.
{b)To furnish all local public services, to purchase,
hire, construct, own, maintain and operate, or lease,
public utilities local in extent and use, to acquire by
condemnation, or otherwise, within or without the
corporate limits, property necessary for any such
purposes, subject to restrictions imposed by general
law for the protection of other communities, and to
grant local public utility franchises and within its
powers regulate the exercise thereof
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(c)To make local public improvements and to acquire
by condemnation, or otherwise, property within its
corporate limits necessary for such improvements,
and also to acquire an excess over than {that] needed
for any such improvement and to sell or lease such
excess property with restrictions, in order to protect
and preserve the improvement.
(d)To issue and sell bonds on the security of any such
excess property, or of any public utility owned by the
city, or of the revenues thereof, or both, including in
the case of public utility, a franchise stating the terms
upon which, in case of foreclosure, the purchaser may
operate such utility
January 1, 1933
Sec. 6. [Municipalities forbidden to sell waterworks
or rights.]
No municipal corporation, shall directly or in
directly, lease, sell, alien or dispose of any waterworks,
water rights, or sources of water supply now, or
hereafter to be owned or controlled by it, but all such
waterworks, water rights and sources of water supply
now owned or hereafter to be acquired by any
municipal corporation, shall be preserved, maintained
and operated by it for supplying its inhabitants with
water at reasonable charges. Provided, That nothing
herein contained shall be construed to prevent any
such municipal corporation from exchanging waterrights, or sources of water supply, for other waterrights or sources of water supply of equal value, and to
be devoted in like manner to the public supply of its
inhabitants
1896

57

ADDENDUM TWO:

STATUTORY PROVISIONS

UTAH CODE

Revenue and Taxation

59-1-210.

the equalization of those assessments, the reporting
proper discharge of the duties of the commission,
of property or income for state or local taxation
(15) to examine all records relating to the valuapurposes, or for the computation of those taxes and
tion of property of any person,
the reporting of any information, statistics, or data
(16) to subpoena witnesses to appear and give
required by the commission,
testimony and produce records relating to any
(5) to administer and supervise the tax laws of the
matter before the commission,
state,
(17) to cause depositions of witnesses to be taken
(6) to prepare and maintain from year to year a
as in civil actions at the request of the commission
complete record of all lands subject to taxation in
or any party to any matter or proceeding before the
this state, and all machinery used in mining and all
commission,
property or surface improvements upon or appurt
(18) to authorize any member or employee of the
enant to mines or mining claims,
commission to administer oaths and affirmations in
(7) to exercise general supervision over assessors
any matter or proceeding relating to the exercise of
and county boards of equalization, and over other
the powers and duties of the commission,
county officers in the performance of their duties
(19) to visit periodically each county of the state,
relating to the assessment of propenv and collection
to investigate and direct the work and methods of
of taxes, so that all assessments of property are just
local assessors and other officials in the assessment,
and equal, according to fair market value, and that
equalization, and taxation of property, and to ascthe tax burden is distributed without favor or disc
ertain whether the law requiring the assessment of
nmi nation,
all property not exempt from taxation, and the
collection of taxes, have been properly administered
(8) to reconvene any county board of equalization
and enforced,
which, when reconvened, may only address business
approved by the commission and extend the time for
(20) to carefully examine all cases where evasion
which any county board of equalization may sit for
or violation of the laws for assessment and taxation
the equalization of assessments,
of property is alleged, to ascertain whether existing
laws are defective or improperly administered,
(9) to confer with, advise, and direct count) tre
asurers, assessors, and other countv officers in
(21) to furnish to the governor from time to time
matters relating to the assessment and equalization
such assistance and information as the governor
of property for taxation and the collection of taxes
requires
(10) to provide for and hold annualK at such time
(22) to transmit to the governor and to each
member of the Legislature recommendations as to and place as may be convenient a district or state
convention of county assessors, auditors and other
legislation which will correct or eliminate defects in
county officers to consider and discuss matters re!
the operation of the tax laws and will equalize the
ative to taxation, uniformity of valuation and
burden of taxation within the state,
(23) to correct any error in any assessment made changes in the la* relative to taxation and methods
of assessment to which county assessors and other
by it at any time before the tax is due and report the
officers called to attend shall attend at count\
correction to the county auditor, who shall enter the
expense,
corrected assessment upon the assessment roll,
(11) to direct proceedings, actions and prosecut
(24) to compile and publish statistics relating to
ions to enforce the laws relating to the penalties
taxation in the state and prepare and submit an
liabilities, and punishments of public officers
annual budget to the governor for inclusion in the
persons, and officers or agents of corporations for
state budget to be submitted to the Legislature,
failure or neglect to comply with the statutes gove
(25) to perform any further duties imposed by
rning the reporting, assessment and taxation of
la* and exercise all powers necessary in the perfoproperty,
rmance of its duties, and
(12) to cause complaints to be made in the proper
(26) to adopt a schedule of fees assessed for services provided by the commission, unless otherwise court seeking removal from office of assessors
auditors, members of county boards and other
provided by statute The fee shall be reasonable and
assessing, taxing, or disbursing officers who are
fair, and shall reflect the cost of services provided
guilty of official misconduct or neglect of dut\
Each fee established in this manner shall be submi(13) to require county attorneys to immediateh
tted to and approved by the Legislature as pan of
institute and prosecute actions and proceedings in
the commission's annual appropriations request
respect to penalties, forfeitures removals and
The commission may not charge or collect any fee
punishments for violations of the laws relating to
proposed in this manner without approval by the
the assessment and taxation of propenv in their
Legislature
\m
respective counties,
&-1-210. (Effective January 1, 19S8) General
(14) to require any person to furnish anv mfor
powers aad duties
mation required by the commission to ascertain the
The powers and duties of the commission are as
value and the relative burden bome by all kinds of
follows
property in the state, and to require from all state
(1) to sue and be sued in its own name,
(2) to adopt rules and policies consistent with the and local officers any information necessary for the
proper discharge of the duties of the commission,
Constitution and laws of this state to govern the
(15) to examine all records relating to the valua
commission, executive director, division directors,
tion of property of any person,
and commission employees in the performance of
(16) to subpoena witnesses to appear and give
their duties,
testimony and produce records relating to any
(3) to adopt rules and policies consistent with the
matter before the commission,
Constitution and laws of the state, to govern county
(17) to cause depositions of witnesses to be taken
boards and officers in the performance of any duty
as in civil actions at the request of the commission
relating to assessment, equalization, and collection
or any party to any matter or proceeding before the
of taxes,
commission,
(4) to prescribe the use of forms relating to the
(18) to authorize any member or employee of the
assessment of property for state or local taxation,
Coot* Co
to«o Utah
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59-1-211.

Revenue an

commission to administer oaths and affirmations in
any matter or proceeding relating to the exercise of
the powers and duties of the commission;
(19) to visit periodically each county of the state,
to investigate and direct the work and methods of
local assessors and other officials in the assessment,
equalization, and taxation of property, and to ascertain whether the law requiring the assessment of
all property not exempt from taxation, and the
collection of taxes, have been properly administered
and enforced;
(20) to carefully examine all cases where evasion
or violation of the laws for assessment and taxation
of property is alleged, to ascertain whether existing
laws are defective or improperly administered;
(21) to furnish to the governor from time to time
such assistance and information as the governor
requires;
(22) to transmit to the governor and to each
member of the Legislature recommendations as to
legislation which will correct or eliminate defects in
the operation of the tax laws and will equalize the
burden of taxation within the state;
(23) to correct any error in any assessment made
by it at any time before the tax is due and report the
correction to the county auditor, who shall enter the
corrected assessment upon the assessment roll;
(24) to compile and publish statistics relating to
taxation in the state and prepare and submit an
annual budget to the governor for inclusion in the
state budget to be submitted to the Legislature;
(25) to perform any further duties imposed by
law, and exercise all powers necessary in the performance of its duties;
(26) to adopt a schedule of fees assessed for services provided by the commission, unless otherwise
provided by statute. The fee shall be reasonable and
fair, and shall reflect the cost of services provided.
Each fee established in this manner shall be submitted to and approved by the Legislature as part of
the commission's annual appropriations request.
The commission may not charge or collect any fee
proposed in this manner without approval by the
Legislature; and
(27) to comply with the procedures and requirements of Chapter 46b, Title 63, in its adjudicative
proceedings.
wrr
59-1-211. Uniform system of accounts.
(1) The commission shall establish a uniform
system of accounts and when established it shall be
followed by all taxing units within the state.
(2) The commission may make rules directly relating to the administration of a uniform system of
accounts and shall periodically publish these rules
and distribute them to all taxing units.
(3) The commission shall certify a list of all taxing
units that do not comply with the laws and rules
pertaining to uniform accounts to the county attorney of the county in which the unit i$ located. The
county attorney shall forthwith notify the official or
officials charged by law with complying therewith.
If the official or officials fail to so comply within 60
days after receipt of the notice, the county attorney
shall commence proceedings in district court in
mandamus to require performance.
iff?
Part 3. [Reserved).
Part 4. Penalties, Interest, and
Confidentiality.
9M-4tl. PcMhkt.
a*

SM-4i2. lattfwt.

9M-4t3. CoafkSeattallty - Fruity - Appttcstto to
property tax.

59-1-401. Penalties.
(1) The penalty for failure to file a return on the
date prescribed is as follows:
(a) For failure to file a refund return within 90
days after the due date including extensions, the
penalty is the amount of the refund up to $50.
(b) For failure to file a tax due return or a no
tax due return within the time prescribed by law
including extensions, the penalty is the greater of
$50 or 10*7» of the tax due on the return. If the tax
is not paid within 90 days of the due date of the
return, an additional penalty of the greater of $50
or 10ty of the tax due will be charged.
(2) The penalty for failure to pay tax due is as
follows:
(a) For failure to pay any tax, as reported on
the return filed or within 30 days of a notice of
deficiency of tax required to be shown on a return,
the penalty is the greater of S50 or 10^i of the tax
due.
(b) In case of an extension of time to file a
return, if the payment accompanying the extension
request is not at least SO^t of the total tax reported
on the tax return when it is filed or is not at least
the total amount of tax assessed on the tax return
for the previous tax period, the penalty is 2^o per
month of the unpaid tax during the period of extension.
(3) The penalty for underpayment of tax is as
follows:
(a) If any underpayment of tax is due to negligence the penalty is 10^t of the underpayment.
(b) If any underpayment of tax is due to intentional disregard of law or rule, the penalty is 15°?o
of the underpayment.
(c) For intent to evade the tax, the penalty is
the greater of $500 per period or 50*t of the tax
due.
(d) If the underpayment is due to fraud with
intent to evade the tax, the penalty is the greater of
$500 per period or lOXWi of the underpayment.
(4) The penalty for failure to file an information
return or a complete supporting schedule is $50 for
each return or schedule up to a maximum of $1,000.
(5) If any taxpayer, in furtherance of a frivolous
position has a prima facie intent to delay or impede
administration of the tax law, files a purported
return that fails to contain information from which
the correctness of reported tax liability can be determined or that clearly indicates that the tax liability
shown must be substantially incorrect, the penalty is
$500.
(6) As provided in Section 76-8-1101, the following are criminal penalties:
(a) Any person who is required by this title or
any Laws the commission administers or regulates to
register with or obtain a license or permit from the
commission, or who operates without having registered or secured a license or permit, or who operates
when the registration, license, or permit is expired
or not current, is guilty of a class B misdemeanor,
except that, notwithstanding Section 76-3-301,
the fine is not less than $500 nor more than $ 1,000.
(b) Any person who, with intent to evade any
tax or requirement of this title or any lawful requirement of the commission, fails to make, render,
sign, or verify any return or to supply any information within the time required under this title, or
Coot •Co
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who makes, renders, signs, or verifies any false or
fraudulent return or statement, or who supplies any
false or fraudulent information, is guilty of a third
degree felony, except that, notwithstanding Section
76-3-301, the fine is not less than $1,000 nor
more than $5,000
(c) Any person who willfully attempts to evade
or defeat any tax or the payment thereof is, in
addition to other penalties provided by law, guilty
of a second degree felony, except that, notwithstanding Section 76-3-301, the fine is not less than
$1,500 nor more than $25,000
(d) The statute of limitations for prosecution
for a violation of this section is six years from the
date the tax should have been remitted
(7) Upon making a record of its actions, the
commission may waive, reduce, or compromise any
of the penalties or interest imposed under this pan

\m
591-402. Interest.
The rate of interest applicable to any tax provision administered directly bv the commission is 12^7©
annually
iff?
59-1-403. Confidentially - Penalty Application to property tax
(1) Any tax commissioner, agent, clerk, or other
officer or employee of the commission may not
divulge or make known in any manner any information gained by him from any return filed with the
commission The officials charged with the custody
of such returns are not required to produce any of
them or evidence of anything contained m them in
anv action or proceeding in any court, except
(a) in accordance with judicial order,
(b) on behalf of the commission in any action
or proceeding under this title or other law under
which persons are required to file returns with the
commission,
(c) on behalf of the commission in any action
or proceeding to which the commission is a party,
or
(d) on behalf of any party to any action or
proceeding under this title when the report or facts
shown thereby are directly involved in such action
or proceeding In any event, the court may require
the production of, and may admit in evidence, any
portion of reports or of the farts shown by them, as
are specifically pertinent to the action or proceeding
(2) This section does not prohibit
(a) a person or his duly authorized representative from receiving a copy of any return or report
filed in connection with that person's own tax,
(b) the publication of statistics as long as they
are classified to prevent the identification of particular reports or returns,
(c) the inspection by the attorney general or
other legal representative of the state of the report
or return of any taxpayer (I) who brings action to
set aside or review the tax based on such report or
return, (ii) against whom an action or proceeding is
contemplated or has been instituted under this title,
or (ui) against whom the state has an unsatisfied
money judgment
(3Xa) Notwithstanding Subsection (1) and for
purposes of administration, the commission may, by
rule, provide for a reciprocal exchange of lnfonnaUon with the United States Internal Revenue Service
or the revenue service of any other state
(b) Notwithstanding Subsection (1) and for all
taxes except individual income tax and corporate
franchise tax, the commission may, by rule, share
information gathered from returns and other written

59-1-501.

statements with the federal government, any other
state, any of their political subdivisions, or an>
political subdivision of this state, if these political
subdivisions or the federal government grant substantially similar privileges to this state
(c) Notwithstanding Subsection (1) and for all
taxes except individual income tax and corporate
franchise tax, the commission may, by rule, provide
for the issuance of information concerning the ide
ntity and other information of taxpayers who have
failed to file tax returns or to pay any tax due
(4) Reports and returns shall be preserved for at
least three years and then the commission may
destroy them
(5) Any person who violates this section is guilt>
of a class B misdemeanor If the offender is an
officer or employee of the state, he shall be dismi
ssed from office and be disqualified from holding
public office in this state for a period of five years
thereafter
(6) This part does not apply to the property tax
1987

Part 5. Redetermination of Tax Deficiency.
59-1-501 (Effective through December 31, 1987) Time
for filing petition • Contents • Refusal • Answer •
Reply
5*-1-501 (Effective January 1, 19M) Procedure for
obtaining redetermination of a deficient)
59-1-502 (Effective through December 31, 1987)
Determination by commission • Hearing • Procedure
• Standards • Petition for refund barred
59-1-502 (Effective January 1, 19S8) Repealed
59-1-503 (Effective through December 31, 1987)
Aueumeat and payment of amount determined
59-1-503 (Effective January 1, 19*8) Aueument and
payment of amount determined
59-1-504 (Effective through December 31, 1987) Time
determination final • Appeal
59-1-504 (Effective January 1, 19S8) Time
determination final
59-1-505 (Effective through December 31, 1987)
Deposit of amount due prerequisite to appeal
59-1-505 (Effective January 1, 19S8) Deposit of amount
doe prerequisite to appeal

59-1-501. (Effective through December 31, 1987).
Time for filing petition - Contents - Refusal •
Answer - Reply.
(1) Within the time prescribed in Chapter 7, 10,
or 12, Title 59, for filing a petition for redetermination of a deficiency, any taxpayer desiring to file
such a petition shall do so in compliance with the
provisions of Subsection (2)
(2) The petition for redetermination of a deficiency shall contain the following
(a) a concise assignment of each error alleged to
have been committed by the commission in the
determination of the deficiency,
(b) concise statements of the facts and a
summary of argument and authonties upon which
the petiuoner relies in support of his assignments of
error (except those assignments of error in respect of
which the burden of proof is placed by statute upon
the commission),
(c) a statement of the rebef sought by the petitioner,
(d) the signature of the petitioner or his
counsel,
(e) a sworn verification by the taxpayer that the
contents of the petition are true and accurate, and
( 0 such other reasonable and necessary requir
ements as the commission may by rule prescribe
(3) The commission may refuse to accept any
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(b) baling ties and twine used in the baling of
hay and straw,
(c) fuel used for providing temperature control
of orchards and commercial greenhouses doing a
majority of their business in wholesale sales, and for
providing power for off-highway type farm machinery, and
(d) feed, seeds, and seedlings
(4Xa) 'Medicine* means
(i) insulin, syringes, and any medicine prescribed for the treatment of human ailments by a
person authorized to prescribe treatments and dispensed on prescription filled by a registered pharmacist, or supplied to patients by a physician,
surgeon, or podiatrist,
(n) any medicine dispensed to patients in a
county or other licensed hospital if prescribed for
that patient and dispensed by a registered pharmacist or administered under the direction of a physician, and
(in) any oxygen or stoma supplies prescribed
by a physician or administered under the direction
of a physician or paramedic
(b) 'Medicine" does not include
(1) any auditory, prosthetic, ophthalmic, or
ocular device or appliance, or
(n) any alcoholic beverage
(5) "Person" includes any individual, firm, partnership, joint venture, association, corporation,
estate, trust, business trust, receiver, syndicate, this
state, any county, city, municipality, district, or
other local governmental entity of the state, or an>
group or combination acting as a unit
(6) "Purchase pnce" means the amount paid or
charged for tangible personal property or any other
taxable item or service under Subsection 59-12)^i(l), excluding only cash discounts taken or any
excise tax imposed on such purchase price by the
federal government
(7) "Residential use" means the use in or around a
home, apartment building, sleeping quarters, and
similar facilities or accommodations
(8Xa) "Retail sale" means any sale within the state
of tangible personal property or any other taxable
item or service under Subsection 59-12-103(1),
other than resale of such property, item, or service
by a retailer or wholesaler to a user or consumer
(b) "Retail sale" includes sales by any fanner or
other agricultural producer of poultry, eggs, or
dairy products to consumers if such sales have an
average monthly sales value of $125 or more
(9) "Retailer" means a person engaged in a regularly organized retail business in tangible personal
property or any other taxable item or service under
Subsection 59-12-103(1), and selling to the user
or consumer and not for resale, and includes commission merchants, auctioneers, and all persons
regularly engaged in the business of selling to users
or consumers within the state "Retailer" does not
include fanners, gardeners, stockmen, poultrymen,
or other growers or agricultural producers producing
and doing business on their own premises, except
those who are regularly engaged in the business of
buying or selling for a profit When in the opinion
of the commission it is necessary for the efficient
administration of this chapter to regard salesmen,
representatives, peddlers, or canvassers as the agents
of the dealers, distributors, supervisors, or employers under whom they operate or from whom they
obtain the tangible personal property sold by them,
irrespective of whether they are making sales on
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nbutors, supervisors, or employers, the commission
may regard them and may regard the dealers, dm
nbutors, supervisors, or employers as retailers for
purposes of this chapter
(10) 'Sale" means any transfer of title, exchange,
or barter, conditional or otherwise, in an> manner,
of tangible personal property or any other taxable
item or service under Subsection 59-12-103(1), for
a consideration It includes
(a) installment and credit sales,
(b) any closed transaction constituting a sale,
(c) any sale of electrical energy, gas, services, or
entertainment taxable under this chapter,
(d) any transaction whereby the possession of
property is transfened but the seller retains the title
as secunty for the payment of the pnce, and
(e) any transaction under which right to posse
ssion, operation, or use of any article of tangible
personal property is granted under a lease or cont
ract and such transfer of possession would be
taxable if an outright sale were made
(11) "State" means the state of Utah, its depart
ments, and agencies
(12) "Storage" means any keeping or retention of
tangible personal property or any other taxable item
or service under Subsection ^9-12-103(1) in this
state for any purpose except sale in the regular
course of business
(13Xa) "Tangible personal property" means
(i) all goods, wares, merchandise produce
and commodities,
(u) all tangible or corporeal things and subs
tances which are dealt in or capable of being poss
essed or exchanged,
(in) water in bottles, tanks, or other contai
ners, and
(IV) all other physically existing articles or
things, including property severed from real estate
(b) "Tangible personal property" does not
include
(l) real estate or any interest therein or imp
rovements thereon
(u) bank accounts, stocks, bonds, mortgages
notes, and other evidence of debt,
(in) insurance certificates or policies,
(iv) personal or governmental licenses
(v) water in pipes, conduits, ditches or rese
rvoirs,
(vi) cunency and coinage constituting legal
tender of the United States or of a foreign nation
and
(vn) all gold, silver, or platinum ingots, bars,
medallions, or decorative coins, not constituting
legal tender of any nation, with a gold, silver, or
platinum content of not less than 80%
(MXa) "Use" means the exercise of any right or
power over tangible personal property under Subs
ection 59-12-103(1), incident to the ownership or
the leasing of that property, item, or service
(b) "Use" does not include the sale, display,
demonstration, or tnal of that property in the
regular course of business and held for resale
(15) "Vendor" means any person receiving any
payment or consideration upon a sale of tangible
personal property or any other taxable item or
service under Subsection 59-12-103(1) or to
whom such payment or consideration is payable
im
59-12-103. Saks and use tax base - Rate
(1) There is levied a tax on the purchaser for the
amount paid or charged for the following
(a) retail sales of tangible personal property

59-12-104.
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state mi art not thereafter registered or used ttf this
(b) amount paid to common earners or to telephone or telegraph corporations as defined by state except as necessary to transport them to the
borders of this state;
Section 54-2-1, whether the corporations are
(10) tales of medicine;
municipally or privately owned, for all transporta(11) sales or use of property, maicnais, or services
tion, telephone service, or telegraph service;
(c) gas, dectridry, beat, coal, fud oil, or other used In the construction of or incorporated is pollfuds sold or furnished for commercial consumption; ution control facilities allowed by Sections 26-13(d) gas, dectridry, heat, coal, fud oil, or other 26 through 26-13-30;
(12) sales or use of property which the state is
fuels sold or furnished for residential use;
prohibited from taxing under the Constitution or
(e) meals sold;
laws of the United States or under the laws of this
( 0 admission to any place of amusement, entertainment, or recreation, including seats and tables state;
(13) sales of meals served by schools, churches, or
reserved or otherwise, and other similar accommocharitable institutions;
dations;
(14) isolated or occasional sates by persons not
(g) services for repairs or renovations of tangregularly engaged in business, except the sate of
ible personal property or services to install tangible
personal property in connection with other tangible vehicles required to be registered under the motor
ve|ucte laws of this state;
personal property;
(15) sates or teases of materials, machinery, equ(h) cleaning or washing of tangible personal
ipment, and services of any person in excess of
property;
$500,000 for any tax year used in the new constru(i) tourist home, hotel, motel, or trailer court
accommodations and services for less than 30 con- ction, expansion, or modernization (excluding
normal operating replacements as determined by the
secutive days;
commission) of any mine, mill, reduction works,
(j) laundry and dry cleaning services;
(k) leases and Tcnuds of tznpble personal pro- smeher, refinery (except oQ and gas refineries),
perty if the property situs is in this state, if the synthetic fud processing and upgrading plant,
rolling mill, coal washing plant, or melting facility
lessee took possession in this state, or if the property is stored, used, or otherwise consumed in this in Utah commencing after July 1, 1984, and ending
June 30,1989;
state; and
(1) tangible personal property stored, used, or f Ti6) sales or leases of machinery and equipment
consumed in this state.
purchased or leased by a manufacturer for use in
(2) Except for Subsection (lXd), the rates of the new or expanding operations {excluding normal
tax levied under Subsection (I) shall be:
operating replacements, which includes replacement
(a) 5-3/32* through December 31, 1989; and
machinery and equipment even though they may
(b) 5% from and after January 1,1990.
increase plant production or capacity, as determined
(3) The rates of the tax levied under Subsection
by the commission) in any manufacturing facility in
(iXd) shall be:
Utah. Normal operating replacements shall include
(a) 2-3/32% through December 31, 1989; and
replacement machinery and equipment which incre(b) 2% from and after January 1,1990.
iff? ases plant production or capadty. Manufacturing
facility means an establishment described in SIC
59-1M04. Exemptions.
The following sales and uses are exempt from the Codes 2000 to 3999 of the Standard Industrial Classification Manual 1972, of the federal Executive
taxes imposed by this chapter:
Office of the President, Office of Management and
(1) sales of motor fuels and special fuds subject
to a Utah state exdse tax under Chapter 13, Title Budget. For purposes of this subsection, the commission shall by rule defuse "new or expanding
59;
(2) sales to the state, its institutions, and its poli- operations" and "esublishmcnt";
(17) sales of tooling, special tooling, support
tical subdivisions;
(3) sales of food, beverage, and dairy products equipment, and special test equipment used or consumed exdusivdy in the performance of any aerosfrom vending machines in which the proceeds of
pace or electronics industry contract with the United
each sale do not exceed Si if the vendor or operator
of the vending machine reports an amount equal to States government or any subcontract under that
contract, but only if under the terms of that cont120% of the cost of such items as goods consumed;
(4) sales of food, beverage, dairy products, similar ract or subcontract title to the tooling and equipment is vested in the United States government, as
confections, and related services to commercial
evidenced by a government identification tag placed
airline carriers for in-flight consumption;
(5) sales of parts and equipment installed in airc- on the tooling and equipment or by listing on a
raft used primarily in scheduled interstate or foreign government-approved property record if a tag is
impractical;
commerce;
(18) intrastate movements of freight and express
(6) sales of commercials, motion picture fBsns,
prerecorded audio program tapes or records, and or street railway fares;
(19) sales of newspapers ox newspaper subscriptprerecorded video tapes, by a producer, distributor,
or studio to a motion picture exhibitor, distributor,
(10) tangible personal property, other than
or commercial television or radio broadcaster;
(7) sales made through coin-operated laundry money, traded in as full or part payment of the
machines, coin-operated dry cleaning machines, or purchase price,
(21) sprays and insecfridrs used to control
coin-operated car washes;
(8) sales made to or by religious or charitable insects, diseases, and weeds for commercial produinstitutions in the conduct of their regular religious ction of fruits, vegetables, feeds, seeds, and animal
or charitable functions and activities;
8*2) sates of tangible personal property used or
(9) sates of vehides of a type required to be regiprimariry and directly in farming qtjeratstered under the motor vehicle laws of this state
, bat not sates of;
which are made to bona fide nonresidents of this
•CO
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(a) machinery, equipment, materials, and sup>lies used in a manner that is incidental to fanning,
uch as hand tools with a unit purchase price not in
sxcess of $100, and maintenance and janitorial
quipment and supplies;
(b) tangible personal property used in any actvities other than farming, such as office equipment
ind supplies, equipment and supplies used in sales
>r distribution of farm products, in research, or in
ransportation; or
(c) any vehicle required to be registered by the
aws of this state, without regard to the use to which
he vehicle is put;
(23) seasonal sales of crops, seedling plants,
(arden, farm, or other agricultural produce if sold
>y the producer;
(24) purchases of food made with food stamps;
(25) any container, label, or shipping case, or, in
be case of meat or meat products, any casing;
(26) property stored in the state for resale;
(27) property brought into the state by a nonresdent for his* or her own personal use or enjoyment
vhile within the state, except property purchased for
ise in Utah by a nonresident living and working in
Jtah at the time of purchase;
(28) property purchased for resale in this state, in
he regular course of business, either in its original
brm or as an ingredient or component part of a
nanufactured or compounded product;
(29) property upon which a sales or use tax was
Mud to some other state, or one of its subdivisions,
xcept that the state shall be paid any difference
letween the tax paid and the tax imposed by this
«rt and Part 2, and no adjustment is allowed if the
ax paid was greater than the tax imposed by this
tart and Fan 2;
(30) any sale of a service described in Subsections
'9-12-103 (1Kb), (c), and (d) to a person for use
D compounding a service taxable under such subsctkms;
(31) purchases of food made under the WIC
ffogram of the United States Department of Agri*ttture;and
(32) sales or leases of rolls, rollers, refractory
rick, electric motors, and other replacement parts
tsed in the furnaces, milk, and ovens of a steel mill
(escribed in SIC Code 3312 of the Standard Indusrial Classification Manual 1972, of the federal
Executive Office of the President, Office of Management and Budget, but only if the steel mill was a
tonproducing Utah facility purchased and reopened
or the production of steel. The sales or leases shall
K exempt if made after Jury I, 1987 and before
une 30,1994.
Mt7
9-12-105. Exempt sales to be repotted •
Exempting tax on certain contracts.
(1) The amount of sales or uses exempt under
kibsectkxis 59-1M04 (15), (16), and (22) shall be
eported to the commission by the owner, vendor,
* purchaser, as the case may be. The commission
hall disallow the exemptions granted under Subtetions 59-12-104 (15), (16), and (22) upon failure
ry the vendor or purchaser to report the full
mount of such exempt sales.
(2) Any person subject to the tax imposed by this
mix who purchases tangible personal property purnant to a binding, written contract with a definite
mount, is entitled to a refund of the additional
fl of 1% tax imposed by the Legislature at the
987 Genera) Session, if the contract was executed
wior to March 1, 1917, and if a person subject to
he tax does not have a provision within the contract
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to collect the tax. The claim for refund must be
accompanied by any information required by the
commission to show the contract was executed prior
to March 1, 1987, and to prove the additional tax
was paid. No claim for refund is allowed if submitted after April 1, 1990. Interest shall not be paid on
any refund.
im
59-12-106. Saks and ase tax license - No fee Exemption certificate license number to
accompany contract bids.
(1) It is unlawful for any person required by this
chapter to collect sales or use tax, to engage in
business within the state without first having obtained a license to do so. This license shall be granted
and issued by the commission. The license is not
assignable and is valid only for the person in whose
name it is issued until that person ceases to do
business or changes his business address, or until the
license is revoked by the commission. Such license
shall be granted only upon application stating the
name and address of the applicant and other information the commission may require. If business is
transacted at two or more separate places by one
person, a separate license for each place of business
shall be required. The commission shall, on a reasonable notice and after a hearing, revoke the license
of any person violating any provisions of this
chapter and no license may be issued to such person
until the taxpayer has complied with the requirements of this chapter. Any person required by this
chapter to collect sales or use tax within this state
without having secured a license to do so, is guilty
of a criminal violation as provided in Section 59-1401. No license is required for any person engaged
exclusively in the business of selling commodities
which are exempt from taxation under this chapter.
A Gcense shall be issued to the applicant by the
commission without a license fee.
(2) For the purpose of the proper administration
of this chapter and to prevent evasion of the tax and
the duty to collect the tax, it shall be presumed that
tangible personal property or any other taxable item
or service under Subsection 59-12-103(1), sold by
any person for delivery in this sute is sold for
storage, use, or other consumption in this sute
unless the person selling such property, item, or
service has taken from the purchaser an exemption
certificate signed by and bearing the name and
address of the purchaser to the effect that the property, item, or service was exempted under Section
59-12-104. The exemption certificates shall
contain information as prescribed by the commission.
(3) All persons filing contract bids with the sute
or any of its political subdivisions for sale of tangible personal property or any other taxable item or
service under Subsection 59-12-103 (1), shall
include with the bid the sales tax license number
issued to them under Subsection (1).
iff?
59-12-197. Collection of tax - Liability for
itamittance and payateat of tax • Out-of-state
vendors -Retaras - Direct payateat by
parcaaaer of motor veaJde - Credits - Use tax
receipts • Deposit and sale of secarity - Excess
amoant collected . Penalties.
OXa) Each vendor is responsible for the collection
of the sales or use tax imposed under this chapter.
(b) The vendor is not required to maintain a
separate account for the tax collected, but is deemed
to be a person charged with receipt, safekeeping,
and transfer of public moneys.
1AC
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\mn ittfi
perjury and on conviction thereof shalJ be punished which elects to levy such sales and use tax ma\ enter
in the manner provided by law Any company into agreements authorized by Chapter 13. Title 11
making a false return or a return containing a false the Interlocal Cooperation Act, and ma\ use anv or
statement as aforesaid, is guilty of a criminal viol- all of the revenues derived from the imposition of
such tax for the mutual benefit of local governments
ation as provided in Section 59-1-401
(2) Any person failing or refusing to furnish any which elect to contract with one another pursuant to
\w
return required to be made, failing or refusing to the Interlocal Cooperation Act
furnish a supplemental return or other data required 59-12-204. Sales and use tax ordinance
by the commission, or rendering a false or frauduprovisions- 3/4*7o tax rate - Additional l/4°"o
lent return shall be guilty of a criminal violation as
local transit authority tax authorized by vote provided in Section 59-1-401 for each such
Additional 1% resort communities sales tax
offense
authorized.
(3) Any person required to make, render, sign, or
(1) The tax ordinance adopted pursuant to this
venfy any report under this chapter, who makes any part shall impose a tax upon those items listed in
false or fraudulent return with intent to defeat or Section 59-12-103
evade the assessment or determination of amount
(2) Except as provided in Subsection 59 12
due required by law to be made shall be guilty of a 205(2), such tax ordinance shall include a provision
criminal violation as provided in Section 59-1-401 imposing a tax upon every retail sale of items listed
for each such offense
in Section 59-12-103 made within a count> mcl
(4) Any violation of the provisions of this udmg areas contained within the cities and towns
chapter, except as otherwise provided, shall be a thereof at the rate of 3/4^o or any fractional part
criminal violation as provided in Section 59-1- of such 3/4fy of the purchase price paid or
401
»r> charged
59-12-118. Administration of chapter by
(3) In addition to the 3/4ty> or any fractional
commission.
part of such 3/4^o tax authorized by this section
The administration of this chapter is vested in and any county, city, or town within a transit district
shall be exercised by the commission which may organized under Chapter 20, Title 11, may impose a
prescribe forms and rules to conform with this sales and use tax of 1/4 of l^o to fund a public
chapter for the making of returns and for the asce- transportation system only if the governing bod\ of
rtainment, assessment, and collection of the taxes the county, city, or town b> resolution submits the
imposed under this chapter
rnn proposal to all the qualified voters within the
county, city, or town for approval at a general or
59-12-119 Revenue credited to General Fund
All revenue collected or received by the commis- special election conducted in the manner provided
sion from the licenses and taxes imposed under this by statute Notice of any such election shall be given
by the county, city, or town governing bod> 15 da>s
chapter shall be deposited daily with the state trea
surer to be credited by him to the General Fund
mi in advance in the manner prescribed bv statute If a
majority of the voters voting in such election
Part 2 . Local Sales and U s e Tax
approve the proposal, it shall become effective on
the date provided b> the county, city or town gov
59-12-201 Saort title
erning body This subsection may not be construed
59-12-202 Purpose aad iateat
to require an election in jurisdictions where voters
59-12-203 Couaty, city, aad towa BUY levy tax •
have previously approved a transit district sales or
Coatracts pursuant to latedocaJ Cooperatioa Act
59-12-204 Sales aad use tax ordiaaace provisioBsuse tax
3 / 4 * tax rate - AddiOoaal 1/4* local traasit
(4) Such tax ordinance shall include provisions
authority tax authorized by vote • AdditioaaJ 1 * retort
substantially the same as those contained in Part 1
communities tales tax authorized
Chapter 12, Title 59, insofar as they relate to sales
59-12-205 Ordiaaaces to coafonn with statutory
or use tax, except that the name of the county as the
anteadmeati - Distributioa of tax reveaue
taxing agency shall be substituted for that of the
59-12-206 Collection hy commission pursuaat to
state where necessary for the purpose of this part
contract with couaty, city, or Iowa • 2-1/2*
maximum charge for tervke
and that an additional license is not required if one
59-12-207 Point of tale when retailer hat BO permanent
has been or is issued under Section 59-12-106
place of butiaett or more thaa oae place of butiaets is
(5) Such tax ordinance shall include a provision
determined by rule by commissioa • Public utilities
that the county shall contract, prior to the effective
59-12-20* Whea tax levied becomes effective
date of the ordinance, with the commission to
perform all functions incident to the administration
59-12-201. Short tide
or operation of the ordinance
This part shall be known as "The Local Sales and
(6) Such tax ordinance shall include a provision
Use Tax Act "
MTT
that the sale, storage, use, or other consumption of
59-12*202. Purpose and latent.
tangible personal property, the purchase price or the
It is the purpose of this part to provide the cou- cost of which has been subject to sales or use tax
nties, cities, and towns of the state with an added under a sales and use tax ordinance enacted in ace
source of revenue and to thereby assist them to meet ordance with this part by any county, city, or town
their growing finanaal needs It is the legislative in any other county in this state, shall be exempt
intent that this added revenue be used to the greatest from the tax due under this ordinance
possible extent by the counties, cities, and towns to
(7) Such tax ordinance shall include a provision
finance their capital outlay requirements and to that any person subject to the provisions of a citv or
service their bonded indebtedness
nt7 town sales and use tax shall be exempt from the
county sales and use tax if the city or town sales and
59-12-203. County, city, and towa anay levy tax
use tax is levied under an ordinance including pro
• Coatracts pursuaat to Interlocal Cooperation
visions in substance as follows
Act.
(a) a provision imposing a tax upon every retail
Any county, city, or town may levy a sales and
use tax under this pan Any county, city, or town sale of items bsted in Section 59 12-103 made
Coot • Co
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within the city or town at the rate imposed by the
county in which it is situated pursuant to Subsection
(2h
(b) provisions substantially the same as those
contained in Pan 1, Chapter 12, Title 59, insofar as
they relate to sales and use taxes, except that the
name of the city or town as the taxing agency shall
be substituted for that of the state where necessary
for the purposes of this part,
(c) a provision that the city or town shall contract prior to the effective date of the city or town
sales and use tax ordinance with the commission to
perform all functions incident to the administration
or operation of the sales and use tax ordinance of
the city or town,
(d) a provision that the sale, storage, use, or
other consumption of tangible personal property,
the gross receipts from the sale of or the cost of
which has been subject to sales or use tax under a
sales and use tax ordinance enacted in accordance
with this part by any county other than the county
in which the city or town is located, or city or town
in this state, shall be exempt from the tax, and
(e) a provision that the amount of any tax paid
under Pan 1, Chapter 12, Title 59 shall not be included as a pan of the purchase price paid or
charged for a taxable item hereunder
<8Xa) In addition to the other taxes provided fo p ,
a city or town in which the transient room capacity
equals or exceeds the permanent census population
mav impose a sales tax of up to 1 * subject to exemptions provided for in Section 59-12-104, and
shall exempt from that additional tax, wholesale
sales and sales of single items for which consideration paid is $2,500 or more
(b) An amount equal to the total of any costs
incurred by the state in connection with the implementation of Subsection (a) which exceed, in any
year, the revenues received by the state from its
collection fees received in connection with the implementation of Subsection (a) shall be paid over to
the state General Fund by the cities and towns
which impose the tax provided for in Subsection (a)
Payment costs shall be allocated proportionally
among those cities and towns according to the
amount of revenue the respective cities and towns
generate in that year through imposition of that tax
59-12-205. Ordinances to conform with statutory
amendments - Distribution of tax revenue.
(1) All counties, cities, and towns, in order to
maintain in effect sales and use tax ordinances
pursuant to this pan, shall, within 30 days of any
amendment of any applicable provisions of Pan 1,
Chapter 12, Title 59, adopt amendments of their
respective sales and use tax ordinances to conform
with the amendments to Pan 1, Chapter 12, Title
59, insofar as they relate to sales and use taxes
(2) Any county, city, or town may determine to
distribute its sales or use tax revenues by means
other than point of sale or use by notifying the
commission in writing of such decision, no later
than 30 days before commencement of the next tax
accrual period After such notice is given, a county,
city, oi town may increase the tax authorized by this
pan to a total of 5 8 / 6 4 * from July 1, 1986,
through December 31, 1989, and to a total of 1 *
on January 1, 1990 of the purchase pnce pud or
charged, excluding a local transit authonty tax as
provided in Subsection 59-12-204(3) and a reson
communities sales tax as provided in Subsection 5912-204(8) This tax shall be collected and distnb-
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uted as follows
(a) From July 1, 1985, through December 31,
1989, 2 5 * of the tax revenue shall be paid to each
county, city, and town providing notice under this
section, based upon the percentage that the population of the county, city, or town bears to the total
population of all such entities providing notice
under this section, and 7 5 * based upon the point of
sale or use of the transaction
(b) From January 1, 1990, through June 30,
1991, 3 5 * of the tax revenue shall be paid to each
county, city, and town providing notice under this
section, based upon the percentage that the population of the county, city, or town bears to the total
population of all such entities providing notice
under this section, and 6 5 * based upon the point of
sale or use of the transaction
(c) From July 1, 1991, through June 30, 1992,
4 0 * of each dollar collected from the sales and use
tax authorized by this pan shall be paid to each
county, city, and town providing notice under this
section, based upon the percentage that the population of the county, city, or town bears to the total
population of all such entities providing notice
under this section, and 6 0 * based upon the point of
sale or use of the transaction
(d) From July 1, 1992, through June 30, 1993,
4 5 * of each dollar collected from the sales and use
tax authorized by this pan shall be paid to each
county, city, and town providing notice under this
section, based upon the percentage that the population of the county, city, or town bears to the total
population of all such entities providing notice
under this section, and 5 5 * based upon the point of
sale or use of the transaction
(e) From and after July 1, 1993, 5 0 * of each
dollar collected from the sales and use tax authorized by this pan shall be paid to each county, city,
and town providing notice under this section, based
upon the percentage that the population of the
county, city, or town bears to the total population
of all such entities providing notice under this
section, and 5 0 * based upon the point of sale or
use of the transaction
(3) Notwithstanding any provision of Subsection
(2), no county, city, or town that has given notice
under this section shall receive a tax revenue distribution less than 3 / 4 * of the sales and use tax
revenue collected within its boundaries The commission shall propomonally reduce quarterly distributions to any county, city, or town, which, but for
the reduction, would receive a distribution in excess
of 5 8 / 6 4 * from July 1, 1986, through December
31, 1989, and 1 * beginning January 1, 1990, of the
sales and use tax revenue collected within its boundaries
(4) Population figures for purposes of this section
shall be determined according to the last decennial
census taken by the United States Department of
Commerce
(5) The population of a county for purposes of
this section shall be determined solely from the
unincorporated area of the county
mn
59-12-206. CoBectfton by cosnaaisakHi pvnvaat to
contract wtta coaary, dty, or town - 2 - 1 / 2 *
ntaxJnuai charge for aervke.
All sales and use taxes collected by the commission pursuant to contract with any aty, town, or
county shall be transmitted by the commission to
such aty, town, or county quarterly, and the commission shall charge the aty, town, or county for
the commission's services specified in this pan an
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amount sufficient to reimburse the commission for
the cost to it in rendering the services This charge
may not exceed an amount equal to 2 - 1 / 2 ^ of
the sales or use tax imposed by the ordinance of the
applicable city, town, or county
1*7
159-12*207. Point of sale when retailer has BO
permanent place of business or more Chan one
place of business is determined by rale by
commission - Publk ntitttfes.
If a retailer has no permanent place of business in
the state or has more than one place of business, the
place or places at which the retail sales are consummated for the purposes of this part shall be determined under rules to be prescribed and adopted by
the commission In those counties where the taxes
herein authorized are imposed, pubbc utilities as
defined by Title 54, shall not be obligated to determine the place or places within any county where
pubbc utility services are rendered, and the commission shall apportion to cities and towns within the
respective counties, revenues arising from such services, on an equitable basis pursuant to an appropriate formula and under rules to be prescribed and
adopted by it
rnn
59-12-208. When tax levied becomes effective.
Any tax levied under this part by any county,
city, or town shall become effective on the first day
of July, October, January, or April following the
effective date of the respective ordinance
IN?
Part 3 . Transient Room Tax
5M2-301 Traasieat room tax - Rate
9M2-302 CottectkNi of tax

59-12-301. Transient room tax - Rate.
Any Board of County Commissioners ma> raise
revenue by the imposition of a transient room tax
This tax may not exceed 3^e of the rent for every
occupancy of a suite, room, or rooms on all
persons, companies, corporations, or other like and
similar persons, groups, or organizations doing
business as motor courts, motels, hotels, inns, or
like and similar public accommodations Any Board
of County Commissioners may, from time to time,
increase or decrease such transient room tax as
necessary or desirable, and shall regulate the same
by ordinance
\m
59-12-302. Collection of tax.
The transient room tax shall be levied at the same
time and collected in the same manner as is provided in Part 2, Chapter 12, Title 59
iat7

Chapter 13. Motor and Special Fuels Tax
Part 1
Part 2
Part 3.
Part 4

Geaeral Provisions
Motor Foel
Special Facts
AviatioaFael

Part 1. General Provisions
5*13-101. Saort title
99*13-102 Definitions

Part 2. Motor Fuel

59-13-101. Snort title.
This act is known as the "Motor and Special Fuel
Tax Act "
im
59-13-102. Definitions.
As used in this chapter
(1) "Commission" means tfie State Tax Commission
Coot• Co
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(2) "Distributor" means any person in this state
who
(a) imports or causes to be imported motor fuel
for use, distribution, or sale, whether at retail or
wholesale,
(b) produces, refines, manufactures, or comp
ounds motor fuel in this state for use, distribution,
or sale in this state, or
(c) is engaged in the business of purchasing
motor fuel for resale in wholesale quantities to retail
dealers of motor fuel and who accounts for his own
motor fuel tax liability
(3) "Fuels" means any gas, liquid, solid, mixture,
or other energy source which is generally used in an
engine or motor for the generation of power For
purposes of this chapter fuels are separated into
three categories as follows
(a) "Aviation fuel" means fuel that is sold at
airports and used exclusively (c the operation of
aircraft
(b) "Motor fuel" means fuel that is commonly
or commercially known or sold as gasoline or
gasohol and is used for any purpose, but does not
include aviation fuel
(c) "Special fuel" means any fuel regardless of
name or character that (1) is usable as fuel to
operate or propel a motor vehicle upon the public
highways of the state, and (11) is not taxed under the
category of aviation or motor fuel Special fuel
includes those fuels that are not conveniently mea
surable on a gallonage basis
(4) "Motor fuels received" means
(a) motor fuels that have been loaded at the
refinery or other place into tank cars, placed in any
tank at the refinery from which any withdrawals are
made directly into tank trucks, tank wagons, or
other types of transportation equipment, containers,
or facilities other than tank cars, or placed in any
tank at the refinery from which any sales, uses, or
deliveries not involving transportation are made
directly, or
(b) motor fuels that have been imported by any
person into the state from any other state or territory by tank car, tank truck, pipeline, or any other
conveyance at the time when, and the place where,
the interstate transportation of the motor fuel is
completed within the state by the person who at the
time of the delivery is the owner of the motor fuel
(5) "Use," as used in Part 3, means the consumption of special fuel for the operation or propulsion
of a motor vehicle upon the pubbc highways of the
state and includes the reception of special fuel into
the fuel supply tank of a motor vehicle
(6) "User," as used in Part 3, means any person
who uses special fuel within this state in an engine
or motor for the generation of power to operate or
propel a motor vehicle upon the public highways of
the state
(7) "User-dealer," as used in Part 3, means any
person who delivers special fuel into the fuel supply
tank of any motor vehicle operated or propelled
upon the pubbc highways of the state
\m

59-13-201 Tat bads • Rate - Exemptions - Revenue
deposited wita treasarcr and credited to Transportation
Fnnd - Restricted accovat for boatiag naes
5*13-202 (Effective tbroagh December 31, 19*7)
Refund of tax for agriciiltaral ases oa income aad
corporate franchise tax returns • Application for permit
for refnnd aad refnnds • Contents of applications •
DMatoB of Finance to pay daiau • Rales permitted to
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F Publication Copies of adopted rules will be
prepared and made available to interested parties
requesting the same Such rules shall also be published periodically m booklets and bulletins prepared
by the Commission It shall be the policy of the
Commission to publish all new rules at the time of
each compilation of rules in the particular area; no
rule, however, shall be deemed invalid by failure to
prepare copies for distribution or to publish in the
manner herein described
G Petitions for Exercise of Regulatory Power
The Commission may be petitioned to exercise its
power to adopt a rule of general prospective import
Such petition may be submitted in writing by any
panv *ho would be substantially and directly affected by such rule The Commission will have wide
discretion in this area and will exercise this regulatory power upon petition only when it deems that
such exercise would be of substantial value to the
citizens of Utah If the Commission accepts such a
petition, it may adopt such rule as it deems appropriate, however, the petitioning party may submit a
proposed rule for the consideration of the Commission If the Commission acts favorably upon such a
petition, it will adopt and publish the rule in the
manner hereinabove described, and in addition
notify the petitioner of such adoption by mail at his
last known address If the Commission declines to
act on such petition, it will so notify the petitioning
party in the same manner
H Repeal and Amendment The procedure above
described for the enactment of rules shall also be
followed for the amendment or repeal of existing
rules
\m

5*1210

R861-03A. Departmental Conferences
Pursuant to Utah Code Ann.
§59-1-210
RS61-03\-l Code of Administrative Proctdwt
RS61-03A-1. Code of Administrative Procedure
A Departmental Conferences Any party directly
affected by a Commission action or contemplated
Commission action may request a conference with
the supervisor or designated officer of the department involved in relation to such action Such
request may be either oral or written, and such
conference will be conducted in an informal manner
in an effort to clarify and narrow the issues and
problems involved The party requesting such conference will be notified of the result of the same,
either orally or in writing, in person or through
counsel, at the conclusion of such conference or
within a reasonable time thereafter Such a conference may be held at any time pnor to an informal
hearing, whether or not a petition for such informal
hearing has been filed
1*7

5 * 1-210

w
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adversely affected by an action or a contemplated
action of the Commission, wishing the Commission
to exercise its adjudicatory power on his behalf,
may petition for a hearing
B Time for Petition for Hearings Unless otherwise provided in Utah Code Ann Title 59 (1953),
petitions for hearing before the Commission, asking
for review of a Commission decision or action, shall
be filed within 30 days of the date of the notice of
Commission action
C Contents A petition for hearing need not be in
any particular form, but shall be in writing and
contain the following
1 name of petitioner,
2 particular tax involved and penod of alleged
Lability if appropriate, and the amount of tax in
dispute,
3 if the petiuon results from a letter or notice
from the Commission, the petition will include the
date of the letter or notice and the originating department or officer,
4 particular relief or action sought,
5 if a particular statute is relied upon by petitioner, reference to that statute, and
6 statement of facts and summary of arguments
and authorities relied upon (The Commission may
waive this requirement if in the interest of justice it
deems the waiver advisable )
D Effect of Irregularity The Commission will
not deny a petition because of irregularity in form
or content, but may require an amended or substitute petition meeting the requirements of this section
when such defects arc present
E Denial If the Commission denies a petiuon for
a hearing, the denial will be communicated to the
petitioner in writmg at the petitioner's last known
address The Commission may deny the petition if
1 it is not filed in a timely manner,
2 the Commission is not a proper board or
agency to consider the petition,
3 the Commission cannot grant the relief sought,
4 it is determined that the petitioner is not a
party who would be directly and adversely affected
by the Commission action or contemplated action
complained of, or
5 it does not meet the requirements of Rule RS6109A-C 1 through D 2 (Any such denial will be an
appealable order)
F Notice of Hearing If the Commission accepts
such petition, it will notify the petitioning party by
ordinary mail at its last known address of date,
time, and place of the hearing scheduled in response
to such petition at least ten days pnor to the date
thereof
1M? 5*l-7t5, 99-MOU, 9M-S+1

R861-05A. Adjudication Pursuant to
Utah Code Ann. §§59-1-205 and
59-1-210
Rgf 1-A5A-1. Code of AdmiaistratWe Procedure

R861-04A. Petitions for Hearings
Pursuant to Utah Code Ann.
§§59-2-705, 59-2-1013, and
59-1-501
R86144A-1 Code of Administrative Procedure
R86144A-1. Code of Administrative Procedure
A Who May Petition Any party directly and
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R8614SA-1. Code of Administrative Procedure
A How Instituted Adjudicatory hearings may be
initiated as provided in Rule R861-04A by a party
directly and adversely affected by an action or a
contemplated action of the Commission, or by the
Commission as provided by law.
B Types. Adjudicatory bearings will be of two
types, informal and formal All initial petitions for
hearings will be for mformal hearing, which will
CODE • Co
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precede formal hearings in each case If a party is
Dot satisfied with the determination made by the
Commission from the informal hearing, he may
petition for a formal hearing in the same manner as
provided in Rule R861-04A
C Waiver of Formal Hearing If there exists no
substantia] factual controversy, and if an informal
hearing has been held and decision therein rendered,
and all parties, including the Commission, agree to
such waiver, the formal hearing in any controversy
may be waived In case of such waiver, the Commission will enter an order of the type described in
Rule R861-05A-1-L, from which appeal may he
D Quorum All adjudicatory hearings will be
before a quorum of the Commission, except as
provided in Rule R861-09A-1-C, or as otherwise
specified by statute If three Commissioners hear a
matter, they may render a decision on that matter,
and if all three agree, that decision will be the decision of the Commission If the three Commissioners split two to one, the decision of the two shall
be the decision of the Commission in an informal
hearing, in a formal hearing however, the fourth
Commissioner may participate in the decision, even
though he was not present at the hearing, upon
familiarizing himself with the record and with the
arguments made If he does not choose to participate, the decision of the majority of those present
will be a binding Commission decision If the
Commission votes two to two on any matter, the
position of the petitioning taxpayer will be deemed
to have prevailed, and the Commission will publish
a decision or order to that effect
£ Failure of Appearance If a party fails to
appear without notification of his intended absence
for a hearing at the time and place scheduled, after
notice of the hearing has been given him as provided
by law and by Rule R861-04A-1-F, the Commission shall order the party to show cause why his
petition or appeal should not be dismissed If the
party fails to show cause within ten days from issuance of the order, the Commission shall dismiss
the petition, if the hearing is based upon a petition,
or take whatever action it deems just and appropriate if the hearing was initiated by the Commission
The dismissal or action will be subject to reconsideration and reopening within 30 days but only for
good cause shown, and petitioner shall have the
burden to establish that he did not intentionally or
negligently fail to appear at the scheduled hearings
F Continuances The Commission may continue
a hearing at its discretion Any party will be allowed
one continuance upon request of a scheduled
hearing for any reason he deems sufficient provided
the request is made at least five days in advance of
the scheduled hearing Additional continuances will
be granted at the discretion of the Commission if
fairness and justice demands Continuances will be
for a reasonable time and shall require written
notice thereof to all parties at least five days prior
to the continued hearing date
G Consolidation The Commission may allow
consolidation of matters when the same tax assessment or series of assessments are involved in each,
or where the fact situations and the legal questions
presented are virtually identical The Commission,
however, will not force such consolidation, and each
party will be entitled to a separate hearing if he so
desires, unless this would involve such a number of
hearings on a single fact situation or point of law
that expeditious tax administration and the pubbc
interest would not be served The Commission will
CODE• Co
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have a wide discretion in allowing or refusing to
allow consolidation and will exercise its discretion in
the interests of justice and fairness to the entire
citizenry of the state No consolidation of matters
shall be required when such consolidation would
have the effect of eliminating any privilege recogn
lzedbylaw
H Intervention The Commission will allow int
ervention on the same basis as above described for
consolidation of matters, upon the petition of the
party seeking intervention as provided in Rule R861
04A
I Subpoena Power The Commission is specific
ally granted in Utah Code Ann §59 1-210(17)
the power to subpoena witnesses to give tesnmon>
and produce documents and other tangible evidence
The Commission will exercise this power in a reas
onable manner in behalf of any party appearing
before it in a formal or informal hearing, when such
witnesses and/or documents are deemed essential
to the fair and complete adjudication of the
problem before it Service of the subpoena will be
made by the sheriff of the county in which service is
made or his agent, or by a duly appointed represe
ntative of the Commission and, in all other respects,
as provided by law
J Representation A party will have a right to be
represented by counsel at each and every stage of
any adjudication before the Commission, he ma>
however, prosecute his own matter without the ass
istance of counsel if he so chooses Legal represen
tation and assistance are at the option of the party
and failure to avail himself thereof shall not be
grounds for complaint to the Commission at a later
stage in the adjudication or for relief on appeal
from a decision of the Commission A representa
tive appearing on behalf of a taxpayer in any
hearing must produce evidence that he has the aut
homy to represent the taxpayer in the matter before
the Commission
K Decisions after Informal Hearings The Com
mission will render a written decision with supporting reasons after an informal hearing, and will give
all parties to the hearing wntten notice thereof
within ten days of the date of the decision by mail
to the last known address of each party A decision
from an informal hearing will not be an appealable
order except as modified by Rule R861-05A-1
C
L Orders The Commission will issue a formal
decision or order after a formal hearing Such order
will be wntten and signed, will include findings of
fact and conclusions of law, and the parties to the
heanng will be mailed a copy of such order in the
same manner and within the same time penod as a
decision from an informal hearing Any Commissi
oner not agreeing with such an order may dissent in
wnting, stating his reasons for disagreement Such a
dissent shall be entered into the minutes published
and served with the order in question
M Notice of Decision or Order For purposes or
this section, notice to a party's counsel of a decision
from an informal heanng or order following a
formal heanng will be considered notice to the
party
N Reopening a Heanng Any hearing may be
reopened by the Commission at its discretion or
upon venfied petition of a party for the purpose of
introducing new evidence The petition must allege
that the new evidence was not, and could not reas
onably have been, available to the party at the time
of the heanng and that it is of substantial signific
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COMMISSION
ance m the matter The pennon must be submitted
within 15 days after notice has been given of the
decision or order from the hearing in question, and
may not be filed if a notice of appeal to the
Supreme Court has been filed The Commission
shall have wide discret ion in accepting or rejecting
such a petition, and shall exercise its discretion in
the interest of just, equitable and expeditious tax
administration
O Petition for Rehearing A party may file a
petition for reheanng after either an informal or a
formal hearing Such petition will be filed in the
same manner as described in Rule R861-04A and
will allege as grounds for rehearing either a mistake
of law or fact, or the discovery of new evidence
The petition must set out in some detail the mistake
in law or fact claimed, or summarize the new evidence that has become available, specifically mentioning the source of such evidence and what it would
tend to establish The Commission will have a wide
discretion in accepting or rejecting such petitions
P Declaratory Judgments The Commission may
issue a declaratory judgment based upon a specific
factual situation Any party desiring such a declaratory judgment should petition the Commission for
such a judgment as provided in Rule R861-04A
The Commission will have a wide degree of discretion in dealing with such petitions, and will grant
them only when it appears that such is in the public
interest and that a substantial benefit to the people
of the state of Utah would result from considenng
the matter prior to the time the problem presents
itself in a specific controversy, and further only
when it appears reasonably certain that the problem
in question will actually arise, or will arise if a
contemplated course of action is pursued Such
declaratory judgment will be merely advisory and
the Commission will not be bound thereby in future
consideration of the same problem in a specific
factual context
Ml

59-1-205 59-1-210

R861-06A. Discovery in Adjudication
Pursuant to Utah Code Ann.
§§59-2-924, 59-7-146(2),
59-10-544, and 59-14-404
RS61-06A-1 Code of Administrative Procedure

R861-06A-1. Code of Administrative Procedure
A Policy It shall be the policy of the Commission, and its various depanments, to disclose fully
to parties appearing before it the nature of the
claim, charge, or assessment involved, the legal basis
of such claim, charge, or assessment, and the facts
upon which the Commission rebes, to the degree
that such disclosure is not prohibited by law Such
disclosure shall generally be made at department
conference level as set forth in Rule R861-03A
This disclosure shall not, however, extend to tax
returns and reports filed by parties other than those
directly involved in the proceeding in question unless
specific written permission be obtained from the
parties filing such returns by the party or parties
desiring to examine or utilize such returns Disclosure by the Commission of any legal theories on
which it is relying shall not prohibit it from asserting or arguing a different legal theory or relying
upon a different statute than those set forth at any
stage of the adjudicatory proceeding Similarly, any
disclosure of facts shall not prohibit the Commis-
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sion from relying upon facts subsequently discovered at any stage of the adjudicatory proceeding
However, the party against which such newly
adopted legal theories or newly discovered facts are
asserted shall have opportunity to argue against such
legal theories or refute or explain such facts before
any binding decision of the Commission is rendered
B Statutory Discovery Provisions Discovery
devices and procedures specifically given the Commission by law, such as those found in Utah Code
Ann
§§59-2-924, 59-12-28, 59-7-146(2),
and 59-14-404 will be utilized by the Commission
whenever appropriate
C Extraordinary Devices Because of the policv
of the Commission favoring full disclosure, the
discovery devices set forth in Part V of the Utah
Rules of Civil Procedure and utilized in civil litigation will generally be neither necessary nor appropriate in connection with adjudication before the
Commission However, if a party feels that he has
not been able to make sufficient discovery through
departmental conferences and other informal proc
edures, he may petition the Commission for permission to utilize either of the following devices
1 written interrogatones to be answered by
Commission officer
2 admission of facts and the genuineness of
documents
A petition for use of either of these extraordinary
discovery devices must describe what particular
information is sought and state why that information cannot be discovered through the usual informal discovery proceedings The use of these extra
ordinary discovery devices shall be restricted to
exceptional circumstances, and the Commission will
grant such petition only when the information
sought is competent and material and when the
Commission is convinced that it cannot be obtained
through a departmental conference or through other
informal discovery procedures When the use of
these discovery procedures is allowed they shall be
utilized as follows
(a) Written Interrogatones Wntten interrogatones may be served at any time after filing a petition
for heanng and obtaining permission by the Commission to file such interrogatones They may be
served only upon a designated officer of the Commission The answers to such interrogatories shall be
sworn and returned by mail to the party submitting
the interrogatories within 15 days of the date of
receipt thereof by the Commission officer required
to respond to the interrogatories The party being
served may object to or refuse to answer any of the
interrogatones on the grounds of privilege, relevance, or competence, but in each case shall note his
objection in wnting Such objection shall be ruled
on by the Commission at the subsequent heanng,
and if the Commission rules that the interrogatory
was proper and should have been answered, the
party refusing to answer will be required at that
time to orally answer the interrogatory, or if he is
not present at the heanng, to answer the interrogatory or interrogatones in wnting within 15 days
after the Commission's ruling If the party required
to answer any interrogatory does not know the
answer thereto, he shall so state and such statement
will be deemed a good and sufficient answer The
Commission may extend the time for answenng such
interrogatones or in exceptional circumstances and
for good cause shown, admit answers to interrogatones after the time period for answer has lapsed
Separate permission upon petition will be required
CODE* Co
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C The Commission shall render its decision no
later than March 15 Upon reaching a decision, the
Commission shall immediately notify the county
assessor or if unavailable, his deputy, by telephone
of us decision and shall confirm the decision by
mail A county desiring to appeal the decision must
petition for reconsideration within ten days after the
county assessor has been notified by telephone of
the Commission decision No petition for reconsideration will be entertained unless evidence not reasonably available at the time of the hearing is to be
presented Oral argument on reconsideration will be
heard only if the Commission determines it to be in
the public interest The Commission shall render a
decision on a petition for reconsideration no later
than March 31 and shall notify the county assessor
by telephone and by mail
D Access to Commission property sales information shall be available by written agreement with
the Commission to any county assessor appealing
under this rule All other reasonable and necessary
information shall be available upon request, according to Commission guidelines
E This rule supercedes all other rules which may
otherwise govern such hearings before the Commission
\W

59-2-704

R861-12A. Policies and Procedures
Regarding Public Disclosure Pursuant to
Utah Code Ann. §59-5-46
RS6M2A-1 Code of Administrative Procedure
RS6M2A-1 Code of Administrative Procedure
This rule outlines the policies and procedures of
the Tax Commission regarding the public disclosure
of and access to documents, workpapers, decisions,
and other information prepared by the Tax Commission under provisions of Utah Code Ann §595-46
A Tax Commission Written Appeals Decisions
1 Property Tax Decisions - Property tax decisions signed bv the Tax Commission will be mailed
to the appropriately named parties in accordance
with the Tax Commissions' rules of procedure
Property tax decisions may also be made available
to persons other than the named parties upon
written request to the Tax Commission Nonparty
requests will be subject to the following limitations
(a) If, upon consultation with the taxpayer, the
Tax Commission determines that a particular property tax decision contains information, which, if
disclosed, would constitute a significant competitive
disadvantage to the taxpayer, the Tax Commission
may either prohibit the disclosure of the decision or
require that applicable information be removed
from the decision prior to it being made publicly
available
(b) The limitation in subsection (a) does not apply
if the taxpayer affirmatively waives protection
against disclosure of the information
2 Other Tax Decisions
Written decisions
signed by the Tax Commission relating to all tax
appeals other than property tax matters will also be
mailed to the appropriately named parties in accordance with the Tax Commission rules of procedure
Copies of these decisions or information about them
will not be provided to any person other than the
named parties except for the following circumstances
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(a) If the tax commission determines that the
parties have affirmatively waived any claims to
confidentiality,
(b) If the Tax Commission determines that the
decisions may be effectively sanitized through the
deletion of references to the parties, specific tax
amounts, or any other information attributable to a
return filed with the Tax Commission
B Imposition and Waiver of Penalty and Interest
1 All facts surrounding the imposition of penalty
and interest charges as well as requests for waiver of
penalty and interest charges are considered confidential and will not be disclosed to any persons other
than the parties specifically involved These facts
include the names of the involved parties, the
amount of penalty and interest, type of tax involved, amount of the tax owed, reasons for the imposition of the penalty and interest, and any other
information relating to imposition of the penalty
and interest
2 An exception to the confidentiality policy outlined in section 1 will be made in the following circumstances
(a) If the Tax Commission affirmatively determines that a finding of fraud is involved and seeks the
imposition of the appropnate fraud penalties, the
Tax Commission may make all pertinent facts available to the pubbc once legal action against the
parties has been commenced, or
(b) If the Tax Commission determines that the
parties have affirmatively waived their rights to
confidentiality, the Tax Commission will make all
pertinent facts available to the public
C Tax Commission Notes and Workpapers
1 Except as provided in Section C 2 , all workp
apers, notes, and other material prepared by the Tax
Commissioners, as well as staff and employees of
the Tax Commission, are to be considered confide
ntial and access to the specific material is restricted
to employees of the Tax Commission and its legal
counsel only Examples of this restricted material
include audit workpapers and notes ad valorem
appraisal worksheets, and notes taken during hearings and deliberations In the case of information
pre pared as part of an audit, the auditing division
will upon request, provide summary information of
the findings to the taxpayer
2 Relevant workpapers of the property tax division prepared in connection with the assessment of
property by the Tax Commission pursuant to the
provisions of Utah Code Ann §59-2-217, shall
be provided to the owner of the property to which
the assessment relates, at the owner's request
D Information Agreements and Statistical Information
1 Pursuant to Utah Code Ann §§59-7-158,
59-10-545, and 59-12-109, the Tax Commission may enter into individual reciprocal agreements
to share specific tax information with authorized
representatives of the Urn ted States internal Revenue
Service, tax officials of other states, and representatives of local governments within the state of Utah
2 Pursuant to Utah Code Ann §59-12-109,
the Tax Commission may provide departments and
political subdivisions of the state of Utah with
copies of returns and other information required by
Chapter 12 of Title 59 This information is available
only in official matters and must be requested in
writing by the head of the department or political
subdivision The request must specifically indicate
the information being sought and how the information will be used The Tax Commission will
Coot •Co
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Auditing

respond in writing to the request and shall impose
conditions of confidentiality on the use of the information disclosed.
3. The Tax Commission is also authorized to
share specific tax information for audit purposes
with the Multistate Tax Commission.
4. The Tax Commission also authorizes the preparation and publication of statistical information
regarding the payment and collection of state taxes.
The information will be prepared by the various
divisions of the Tax Commission and made available
after review and approval of the Tax Commission.
Iff?
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R865. Auditing
R865-01C. Allocation of Net Income Pursuant to Utah
Code A M . 59-7-202
R865-21E. Executor Requirements Pursuant to Utah Code
Ana. $5911-101 tarough 59-11-115
R865-22E. Requirements If Dite of Death Is After
December 31, 1976 Pursuant to Utah Code Ann.
$59-11-113
R865-01F. Corporation Franchise Privilege - Right to do
business • Nature of Liability and How Terminated
Pursuant to Utah Code Ann. (16-10-120
R865-02F. Establishment of Taxable Year and Filing the
First Return Pursuant to Utah Code Ann. §59-7-1 IS
R865-04F. Consolidated Returns of Affiliated
Corporations Pursuant to Utah Code Ann. (59-7-124
R865-06T. Application of Corporation Franchise or
Income Tax Ads to Qualified Corporations and to
Nonqualified Foreign Corporations Pursuant to Utah
Code A M ({59-7-102 nad 59-7-118
R865-07F. Accrual of Occupation Tax Pnrsaaat to Utah
Code Ann. (59-7-108
R865-08F. Allocation and Apportionment of Net Income
(Uniform Division of Income for Tax Purposes Ad)
Pursuant to Utah Code Ann. (59-7-301
R865-09F. Allowable Depredation and Amortization for
Utah Corporation Income and Franchise Tax Purposes
Pnrsaaat to Utah Code Ann. (59-7-108
R865-10F. Permission for Change in Basis of Claiming
Deduction for Depletion for Corporation Franchise Tax
Purposes Pnrsaaat to Utah Code Ann. (59-13-108
R065-UF. Allowable Addition to Reserve for Bad Debts
for Banks Utah Code Ann. (59-7-108
R865-14F. Extent to Which Federal Income Tax
Provisions Are Followed for Corporation Franchise Tax
Purposes Pursuant to Utah Code Ann. ((59-7-106,
59-7-108, 59-7-118, and 59-7-121
RJ65-15F. Instanmeuf Basis of Reporting Income In Year
of Termination Pursuant to Utah Code Ann.
(59-7-119
RJ65-16T. Apportionment of Income of Long-Term
Construction Contractors Pursuant to Utah Code Ann.
(59-7-118
R865-17T. ABowable Addition to Reserre for Bad Debts
for Strings and Loan Assodntions Pursuant to Utah
Code Ann. (59-7-108(6)
R865-18F. Corporations Exempt From The Franchise Tax
Pursuant to Utah Code Ann. (59-7-105
RS65-01G. OU and Gas Occupation Tax Pursuant to Utah
Code Ann. ({59-2-514 tarough 59-5-105
R865-02G. Occupation Tax Stripper Wefl Exemption
Pursuant to Utah Code Aaa. (59-5-102(5)
R865-02I. Definitions of Resident nad Military Personnel
Pursuant to Utah Code Ann. (59-10-103
RJ65-03I. Credit for Income Tax Paid by nn Individual to
Another State Pursuant to Utah Code Ann.
§59-10-106
RS65-041. Equitable Adjustments Pursuant to Utah Code
Aaa. (99-10-115
RS65-06I. Returns by Husband and Wife, Eituer or Both
of Whom Is A Nonresident Pursuant to Utah Code Ann.
199.10-119
Cooa«Co

R865-01C

R865-07I. Change of Status As Resident or Nonresident
Pursuant to Utah Code Ann. (59-10-120
R865-08I. Proration When Two Returns Are Required
Pursuant to Utah Code Ann. (59-10-121
R86S-09I. Tuxabie Year Pursuant to Utah Code Ann
(59-10-122
R865-101. Adjustments Between Taxable Years After
Change in Accounting Methods Pursuant to I tan Code
Ann. (59-10-124
RJ65-11I. Share of A Nonresident Estate or Trust, or Its
Benefkriaries In State Taxable Income Pursuant to I tan
Code Ann. (59-10-207
R865-121. Fiduciary Adjustment Pursuant to Utah Code
Ann. (59-10-210
R865-13I. Nonresident's Share of Partnership Income
Pursuant to Utah Code Aan. (59-10-303
R865-14I. Requirement of Withholding Pursuant to Utah
Code Ann. ((59-10-401 and 59-10-402(b)
R865-15I. Emplo>ees Incurring No Income Tax Liabilit>
Pursuant to Utah Code Ann. $59-10-403
R865-161. Collection and Payment of Income Tax
Pursuant to Utah Code Ann. (59-10-406
R865-17I. Periodic Deposit of Withheld Taxes Pursuant to
Utah Code Ann. (59-10-407
R865-18I. Taxpayer Records, Statements, and Special
Returns Pursuant to Utah Code Ann. §59-10-501
R865-19I. Returns B> Husband and Wife Pursuant to
Utah Code Ann. (59-10-50
R865-20I. Returns Made By Fiduciaries and Receivers
Pursuant to Utah Code Aan. (59-10-504
R865-21I. Return B> Partnership Pursuant to Utah Code
Ann. (59-10-507
R865-22I. Signing of Returns and Other Document^
Pursuant to Utah Code Ann. §59-10-512
R865-23I. Extension of Time to File Returns Pursuant to
Utah Code Ann. (59-1-516
R865-24I. Timet* Mailing Treated As TimeK Filing
Pursuant to Utah Code Ann. §59-10-517
R865-251. Extension of Time For Paying Pursuant to
Utah Code Ann. (59-10-522
R865-261. Petition For Redetermination of a Deficiency
Pursuant to Utah Code Ann. §59-10-533
R865-271. RedeterminatioB of Tax Deficient b> Tax
Commission Pursuant to Utah Code Ann. §59-10-525
R865-281. Petition For Redetermination of Tax
Commission Action On Claim For Refund Pursuant to
Utah Code Aaa. (59-50-533
R865-29I. Action of Tax Commission on Redetermination
Claim For Refund Pursuant to Utah Code Ann.
(59-10-534
R865-30I. Limitations on Assessment and Collection
Pursuant to Utah Code Ann. §59-10-536
R865-32I. Confidentiality of Return Information.
Penalties, nad Exchange of Information V* ith The
internal Revenue Service or Governmental Units Pursuant
to Utah Code Ann. (59-10-545
R865-331. Reporting Miscellaneous Income Pursuant to
Utah Code Ann. (59-10-501
R865-34I. Property Tax Relief For Individuals Pursuant to
Utah Code Aaa. ((59-2-1201 through 59-2-1220
R065-01L. Local and State State Sales and Use Tax Rules
Pursuant to Utah Code Aan. §59-12-205
R865-03L. Tax Collection Schedule Pursuant to Utah
Code Ann. §59-12-204
R865-04L. Filing of Returns Pursuant to Utah Code Ann.
§59-12-204
R865-05L. Place of Snle Pursuant to Utah Code Ann.
(59-12-204
R865-46L. Place of Transaction Pursuant to Utah Code
Ann. §59-12-207
R865-07L. Saks and Purchases by Public Utilities
Pursuant to Utah Code Ana. (59-12-207
R865-08L. Construction Contractors, Oil-drilling
Operators and Others Who Store, Use, or Consume
Tangible Personal Property ia Areas Other Than at a
Fixed Place of Business Pursuant to Utah Code Ann.
§59-12-207
R865-09L. Sellers With No Fixed Place of Business
Pnrsaaat to Utah Code Ann. (59-12-207
R865-UL. Isolated or Occasional Sale of a Vehicle
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ADDENDUM FOUR:

LEGISLATIVE RESOLUTION

TELECOMMUNICATIONS RESOLUTION
1989
GENERAL SESSION
Enrolled Copy
S« J, R. No. 12

By

A JOINT RESOLUTION OF THE LEGISLATURE
STUDY THE

TAXATION

INTERSTATE

OF

Lyle W. Hillyard

ASKING THE STATE TAX COMMISSION TO

TELECOMMUNICATIONS

SERVICES,

PARTICULARLY

TELECOMMUNICATIONS AND CARRIER ACCESS, AND TO REPORT ITS

FINDINGS TO THE REVENUE AND TAXATION INTERIM

COMMITTEE

DURING

1989

COMMITTEE

TO

INTERIM;

DIRECTING

THE

INTERIM

RECOMMENDATION PURSUANT TO THIS STUDY
TELECOMMUNICATIONS

PROVIDERS

AND

TO

RECEIVE

THE

MAKE

INPUT

A

FROM

AND USERS; AND EXPRESSING LEGISLATIVE

INTENT THAT IF THESE SERVICES ARE

ULTIMATELY

TAXED

SUCH

TAXATION

HAVE PROSPECTIVE EFFECT ONLY.
Be it resolved by the Legislature of the state of Utah:
WHEREAS
the

past

the
few

technologies,

telecommunications industry has changed dramatically in
years

a

with

variety

the
of

new

introduction

of

sophisticated

new

and enhanced service offerings, and a

growing market for a wide range of telecommunications services;
WHEREAS there are different federal, state, and local
upon

telecommunications

litigation

to

and

determine

taxes

imposed

there are recent court rulings and pending
the

appropriate

method

of

taxing

telecommunications;
WHEREAS the dynamics of the industry necessitate a review of existing
laws governing the taxation of the telecommunications industry, including

S. J. R. No. 12

the tax treatment of interstate telecommunications and carrier access;
WHEREAS

the

importance

of

the telecommunications industry and the

many changes that have occurred require the state of

Utah

to

carefully

study these issues in order to develop a fair tax policy;
WHEREAS

the

State Tax Commission is also examining these issues and

should be prepared to provide invaluable assistance to the Legislature in
making policy;
WHEREAS telecommunications
invaluable

input

to

help

providers

and

users

can

also

provide

the Legislature determine tax policy in this

area.
NOW,

THEREFORE,

carefully examine
interstate

BE

all

IT
the

RESOLVED
issues

telecommunications

that

the

surrounding

State
the

Tax

tax

the

state,

and

seek

and

treatment

of

and carrier access, including the effect,

both positive and negative, that any change in tax treatment
on

Commission

receive

input

from

would

have

telecommunications

providers and users in making this examination;
BE
complete

IT FURTHER RESOLVED that the State Tax Commission make a full and
report

to

the

Legislature's

Revenue

and

Taxation

Interim

Committee, not later than its October 1989 meeting, on the examination of
these issues;
BE IT FURTHER RESOLVED that the Legislature's
Interim

Committee,

Revenue

and

Taxation

in addition to receiving the report of the State Tax

Commission, also receive input from telecommunications services providers
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and

users

of

telecommunications

services

on

interstate telecommunications, including WATS

the

tax

treatment

lines,

800

numbers,

of
and

others, and on the tax treatment of carrier access;
BE

IT

FURTHER

RESOLVED

that

in

issues, the Legislature's Revenue and
review,

examining telecommunications tax

Taxation

Interim

Committee

also

among other things, other states' tax treatment of the industry,

relevant court rulings, and the economic
taxation

on

effect

of

varying

levels

of

industry and consumers in the state; and that it seek input

from, among others, the State Tax Commission, the Department of Community
and Economic Development, telecommunications providers, and consumers;
BE

IT

FURTHER

RESOLVED

that

the

Revenue

and

Committee make a recommendation on the tax policy for
to

the

Taxation

Interim

telecommunications

Legislature for consideration at the 1990 General Session, whose

ultimate duty and responsibility is to make tax policy for the

state

of

Utah;
BE

IT

FURTHER RESOLVED that no matter what the committee recommends

and no matter what the State Tax Commission policy is, whether stated
rule

or

otherwise,

it is the express intent of the Legislature that if

either or both interstate telecommunications or carrier access is
such

tax

shall

be

by

imposed

on

a

prospective

basis

only,

taxed,
and

not

retroactively.
BE

IT

FURTHER

RESOLVED

that

this

resolution does not impact tax

payments that are currently being collected.
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